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1835a 
1 elr Arthur-cross (5351\ 
- Q As a regulator, Professor Arthur, would it be 
3 your general approach that any kind of attempted P 
4 manipulation, you'd first see if the traders could take 
5 care ofit themselves -- ' 
6 MR. O'DONNELL: I object, your Honor. 
ae Q Following that, if they couldn't, you would 
. take some more action? | 
MR. O'DONNELL: I object to that on the ) 
10 ground that now there is assumption, he switches from 
i what Allied was attempting to do and whether that was a 
12 a manipulation to an assumption in this question that a 
13 the regulators ofthe market knew the intentions ¢ 
14 of Allied. : 
15 MR. HARRIS: I will reframe the question 
| 
16 and add the perception there. ' 
i 
W Q I am speaking again to you as if you were . 
' 
18 in the role of a regulator, sir. Would it be your 
19 general approach when you perceived some potential 7 
20 Manipulation or some activity that you might think 
at related to an attempted manipulation, that your first 
i 
2 defense, so to Speak, you'd see if the traders could | 
“ take care of it, and if the traders couldn't take care 
2 of it and it continued, then you'd take some additional | 
9s ! 


action? 


18 


19 


| 
| 
| 


1335.1a 


elr Arthur-cross (5352] 


A I don't think I answered in that context. 
I think I said I would want to explore my Own mind, ‘not 
take a sequence of action. I'd want to say to myself, is 
this something that the arena, the give ana take of the 
trading arena is going to take care ofit. 

If I was satisfied that this had a very 
good chance of being successful, I wouldn't take further 
steps. 

If, on the other hand, I felt that there were 
activities that the trading process wasn't going to take 
care of, if there were some things that needed to be 
aired, if there were complaints hy other traders who 
said I am helpless, I would try to see what the most 
appropriate action fitted to the particular case in 
point would be. 

fe) You are familiar, are you not, with the 
operations in general of clearing houses, the role 
that the clearing house plays in the commodity markets — 

' 

A I think so. 

.@) If you were an exchange regulator in 1963, 
Professor Arthur, would you give credence to the 
opinion -- let me rephrase that ~~ if you were wearing 
the shoes of a regulator during 1963 would you be 


corcerned if the head of the clearing association or t..e 


i . 
wo Cirrie Parton-airectr Cee ee 


1835.2a 
1 elr Arthur-cross [5353/ | 
2 clearing house of your market indicated to you that they | 
3 were feeling some apprehension over increasing | 
' 
4 concentration of contracts in the hands of a relatively | : 
5 few clearing members? 
6 A I'd be very happy he spoke to me. | 
7 Q I don't think that was my question, sir. | 
8 A Did you say would I be apprehensive? Hm: 
9 | 
| Q Would you be concerned? | 
10 | A Well, my concern would be that I had a | nN 
ll letterhead of the clearing house and that I would like 
12 to see thatthe clearing house was performing its functions 
13 | as a complementary part of the exchanye by protecting 
14 the integrity of those transactions that the clearing 
| 
15 | house was responsible for. 
t 
16 | Q If he head of the clearing house told you | 
W | that they were large offsetting positions which were 
18 | being established by apparently affiliated interests 
19 though the medium of ex-pit transactions and that 
20 clezring house believed that situation to be unhealthy : 
21 and it was concerned that the position of the exchange 
22 and the clearing association might be jeopardized by : 
a that, would that have concerned you? 
2A A I certainly would not ignore what the 
ba 2 head of the clearing house told me. If this means | 


ree eres OU = 


— | at eee: | 


1835.3a | 
| 
1 = 
elr Arthur-cross [5354] 
2 
concerned, yes. I think that I would say that I wanted 
3 the clearing house to be assured that their obligations 
‘ were as well protected as possiblewithin reasonable 
‘ ) , 
| amounts of caution orassurance that the contracts would 
| 
6 
be honored and completed. 
7 
I would say if there were contracts ; 
! 
8 
short and long tendered and paired, I would expect 
| 
9 ' 
them in all probability to be washed out by 
' 
10 
pairing. It woulun't cause me that much concern 
1] ; ; 
compared to the way I might feel if somebody had taken an 
12 ; 
equivalent position on the basis that represented straight 
13 
speculation. 
{ 
14 . - 
Q lf the clearing association told you as a 
15 
regulator not only the facts that I have already 
' 
* 16 
mentioned but then stated to you that they suggested 
17 | 
the exchanges, and tnat I am referring to you as 4 
18 
regulator, investigate the situation, would you conduct 
19 , P 
an investigation? 
‘ 
20 : 
A I'm not entirely clear what my authority 
21 : ; P 
would be to conduct such an investigation. {t's my 
oo 
impression that the manager of the exchange has to. 
23 ‘ 
go aboard or somewhere else in order to get the 
%” i 
authority to do such a thing, end he has other possible 
5 | 


actions that he could take, and certainly shouldn't ; 


1836a 3 : 


} gr2 Barton-direct )s372| ! 
| 


2 Haupt & Company in 1959? 
| 
3 A As manager of their commodity department. 
4 Q Who employed you at that time, sir, in Ira 
5 
Haupt & Company? . 
8 : ‘3 , ! 
A Mr. Ira Haupt, Sr. : 
7 | : 
wv There were several Mr. Haupts, were there : 
° 8 ' 
not? | 
9 
A Yes, sir. 
10 
Q Was this the old defendant Mr. Haupt? 
3 : ‘ 
1 A He was the old defendant. ' 
12 
Q All right, sir. 
i 13 - 
When he hired you to be manager of the 
14 , 
commodities department at Ira Haupt & Company, did he 
15 tell you what kind of a department he wished that ' 
16 ; 
department to be? . 
17 : 
A He told me it was a service department | 
for the accommodateion of the security clients of the j 
19 firm. : ' 
2 Q Will you tell us what your duties were as | 
al manager of the commodities department beginning in 1959 ‘ 
22 
at Ira Haupt & Company? ' 
23 ‘ 
A The work-of the commodities department is almost, 
mn wholly involved with a more or less complex accounting | 
2 


procedure which has to be performed in conformity with the F 
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2 | laws of -- with the bylaws and rules of the various 

3 | exchanges and, of course, with those in the Commodity 
? 
x 4 Exchange Authority. 

| 
5 I did one other thing. I wrote a market 
6 


letter, a weekly market letter expressing my opinions ! 
of the commodities covered, with my reasons therefor. 


(Continued on next page) 
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Was that market letter circulated beginning 


time to the customers of Tra Haupt and the 


personnel ofr Ira Haupt? 


the few 


Q 


Haupt & 


V 


Yes, it was circulated to the customers and 
branch offices that we had. 

How oftenwas that market letter issued, sir? 

Weekly. 

Beginning in 1959 were you a partner of Ira 
Company? 

No, sir. 

Were you ever a partner of Ira Haupt & Company? 

No, sir. 


Did ywhHu as manager of the commodities department 


beginning in 1959 report to any partners of Ira Haupt 


& Company? 


A It was one of the conditions of my employment 
that daily reports be made to a partner. Should I 
{ 
explain the nature of the reports? 
Q Yes, sir. : 
A The reports were to submit the clearing house 


sheet to the partner, the volume of business Gone on that 


day, the list of new margin calls that went out, the list ' 


of margin calls that were met, and those margin calls 


which were becoming delinquent. / 
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2 THE COURT: Would you read that answer back? : | 
3 (Record read) | 
4 Q With respect to delinquent accounts or any | ; 
| 
5 other policy decision that had to b e made by Ira Haupt 
6 beginning in 1959 did you make the decision to what action 7 
7 would be taken? . 
8 A No, sir. 
9 Q Who did? | 
10 A The partner. 3 
11 Q Who was the partner beginning in 1959 to whom 
te you started reporting? 
13 A First, Mr. Goldsmith. | 
14 Q Mr. Goldsmith? ! 
| 
15 | A Goldsmith, G-o-1-d-s-m-i-t-h. ! 
16 | Q As years went on, who was the next man? 
17 A Mr. Scherck, I believe. And later Mr. Tra : 
18 Haupt III. 
19 Q What was Mr. Ira Haupt III's relationship with 
20 Mr. Ira Haupt, Sr.? : 
21 A Grandson. 
~ (@) Did Ira Haupt III have a nickname? 
\ 
23 A Skipper. 
x 24 Q Will you tell us about the size of Ira Haupt | 
25 & Company when you started with it in 1959? | 
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A I would say it was a moderate size firm. 
(@) Engaged in the securities buisness and also 


servicing securities customers with respect to commodities? 
A That is entirely correct. 
@) Is that commodities business, commodity 
business with respect to futures markets on various 


commodities on inventories exchanges? 


A Yes, sir. 
@) Including the New York Produce Exchange? 
A That's right. 


e) Did Ira Haupt & Company have any branch offices 
at that time? 

A They had a few, sir. I don't recall how 
many. 

12) Where was Ira Haupt & Company's principal 


offices? 


A 111 Broadway. 

Q Were you located there, sir? 

A I was. 

19) Beginning in 1959 did Ira Haupt & Company 


in the commodities department have many large commodities 
accounts? 
A No, sir. 


ie) Would you describe, give us a general picture 
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2 of what kind of commodities accounts it had? : 
3 A These were mostly small speculative accounts, ‘ 
4 none of anv large caliber. 
5 , - 
2) Prior to 1963 did Ira Haupt have any | 
' 
6 : 
customers who dealt at all in cottonseed oil futures 
7 . 
on the New York Produce Exchange? j 
8 »* 
A We may have had a few small accounts, again, 
9 ; 
wholly speculative. ! 
10 2) Do you recall the name Pacific Vegetable ofl ' ' 
il Company? 
12 
A Yes, €ixi,..3%-@e. 
| . 
13 , : 
Q Was that a customer in cottonseed oil f-gures 
14 
| on the New York Produce Exchange? 
15 | 2s F 
Bs It was our customer from our San Francisco 
16 : 
office. { 
17 ° , : , NK m 
re) Could you give us some idea in which commodities ! 
18 pe 
the commoditi~s department between 1959 and let's say 
19 19 -- the beginning of 1963, which commodities the { 
20 : . 
department traded in most frequently? ! 
21 A It would be those commodities in speculative j 
22 
favor; that would be wheat, the gains, probably, ~ 
23 ; 
because the n*wspapers reported those more frequently | 
2A ; 
than they did theothers. 
25 : , ie ' 
Q Would you give us some ideaabout the size * 
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the gross commissions that Ira Haupt made per year 


from its commodities by 1963? Just a rough figure. 

A $300,000 to $350,000 annually. 

re) Were av of the Haupt partners floor brokers 
any oO. tnese °“ ty exchanges? 

A h 


’ lid the commodities department at Ira 


Haupt bet .959 and the beginning in 1963 do if it 


wished to eaqage in a futures transaction on any of 


+hese exchanges, including the New York Produce Exchange? 


A We employed an indpendent floor member who made 


these trades for us in the pit and for which service we 
paid him a floor brokerage of $2 or $3 per contract. 

QO Did Ira Haupt & Company ever trade in 
commodities for its own account? 

A No, sir. 

Q It was always just acting on behalf of 
customers? 

A It was. 

QO Did Ira Haupt & Company have internal 
auditors in its employ, to your knowledge? 

’ Yes, it did, 

Q Did Ira Haupt & Company have an outside 


accounting firm to do annual audits of the firm? 
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A Until about mid-'63, when upon the death of . 
his grandfather he had to leave the firm and go into | 
business with his father, who was a specialist on the 
wew York Stock Exchange. 

‘@) So that was the summer of 1963, was it, that 


Mr. Haupt II and Mr. Haupt III left the firm of 
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9 ' 
A Yes, it did. 
3 Q Do you remember the name of rhat outside | 
4 accounting Cirm? | 
5 A I don't remember, sir. | 
6 . : 
Q Would the name Peat, Marwick, Mitchell & 
; , 
Company refresh your recollection? | 
8 
A It would. It does. | 
9 , ‘ - 
@) Was that the independent outside accounting 
10 firm? | 
it A I believe so. | 
12 
Q You have told us that you reported to at | 
. ‘ 
13 
14 
to Mr. Scherck, both of whom were partners at Ira Haupt, j 
15 fe . ' 
and later to Mr. Haupt, known as Skipper Haupt? 
16 A Right. | 
17 ‘ 
QO: For about how long did you report to Mr. 
18 Skipper Haupt in connection with the commodities aepacneeges 4 
19 
Until what point in time? 
2 
21 
22 
23 
2A 
23 


first to Mr. Goldsmith, and then if I have it right, 
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Ira Haupt & Company? 
A Mr. Haupt II I don't believe was a member of the ; 
but Mr. Haupt III, Skipper, did leave then. 

Upon his grandfather's death, is that it? 
Yes. 


That was about July '63, or shortly 


June or July ‘63. 

(@) So that when Mr. Skipper Haupt left the firm at 
that time, you began reporting to somebody else, did you 
say? 

Mr. Scherck. 

Mr. Scherck or Mr. Stevens? 

No, Mr. Scherck for a short period. I had 
not t been apprised of the fact that Mr. Stevens had 
taken over. 

@) So you again started to report to Mr. Scherck, 
to whom you had reported earlier? 


A I had to report to a partner. 


Q Then did there come a time when you stopped 


reporting to Mr. Scherck? 
A There did. 
Q When was that, sir? 


Skipper called me one morning and told me that 
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he was leaving the firm and that I should thenceforth 
report to Mr. Stevens. The next day Mr. Stevens 
called me and confirmed that, said 


I was to report to 


him. 


Q Is that a Mr. Jack Stevens? 
A Mr. Jack Stevens. 
Q At the time what was Mr. Jack Stevens' 


position with Ira Haupt, if you know? 


A He was the controller, sir. 
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| 
; 
oO During the period of time that you reported i 
| 
3 {I to Mr. Skipper Haupt prior to the summer of 1963 will 
| 
{ you tell us how you reported to him? Orally or in 
5 writing. 
| 
6 | A It was orally, substantiated by the documents , 
oe I mentioned before. We took in the copy of -- our copy 
|| | 
8 1 of the clearing house sheet, which showed our position 
| : 
ae and the amount of monies we paid to the clearing house 
10 i or would receive from the clearing house the next day: 
| ! 
ll | a written record showing the volume of trading that day; 
| | 
12 || another record showing the margin calls, the new ones : 
i| | 
5 eae | and the old ones. 
14 | fe) Did you observe Mr. Haupt, Skipper Haupt, 
i 
| P : 
5 do anything with respect to any of those reports? 
| 
» it 
16 || A He examined those carefully and would give 
\| 
1 ; , 
17 us instructions regarding the disposition of margin 
| 
i é | 
18 | calls that had not been met. : 
i| \ 
19 \ (@) Did the statements that you furnished Mr. 
l 
| 
0 | Skipper Haupt reveal to him the amount of trading hy 
21 | the firm or the exposure of the firm due to long or 
| 
22 short net balances? 
! 
| 
23 Yes, it did, because it contained every ' 
24 item «f ‘+1. iness we did during the day. 
25 During the period that you were reporting | 
| 
| 3 
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to Mr. Skipper Haupt immediately prior to the summer 
of 1963, did you report to any other partners of Ira 
Haupt as well? 

A No, sir. 

re) Did you continue to furnish the kind of 
reports that you have described that you furnished to Mr. 
Skipper Haupt, after Mr. Skipper Haupt stopped super- 
vising your work, and Mr. Stevens began doing it? 

A Yes, with one addition. Immediately after 
Mr. Stevens told me that he was now in charge of the 
department and that I wouid report to him, I went up to 
him and suggested we devise a form which would show our 
entire position in all commodities and show also “e 
position of the soybear. oil and cottonseed oil com,' 
which was developing. 

I wanted to be svre that he saw the entire 
position and the new oil business that we were then 
beginning to do. 

19) Did there come a time during this period 
between 1959 and the summer of 1963 when your duties 
at Haupt changed in any material respect? 

A Yes. We had opened an office in Los Angeles, 
possibly about the end of 1962, and early in. '63 Skipper 


told me he wanted to expand the scope of the department, 
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that he wanted me to pay more attention to forecasting | 


] | 
3 | and research work, and that I was to let most of 


4 the accounting duties, that I was to give most of my 


ur 


accounting duties over to my assistant, Sy Glassgold. | 


6 .@) Were Haupt's bookkeeping functions done 
7 | nanually or on a computer, or how? | 
8 | A They we « done manually until the summer of | 
9 ! '63, when Stevens had completed the conversion of the ' 
10 | securities bookkeeping to the computer, and was then 
| | 
ll devoting his attention to transferring the commodity 
12 | edkbewnibe to the computer also. 
13 | Q Did there come a time when you were out of ' 
i : 
. 14 || the office due to illness, in the fall of 19627 
: | 
15 A Yes. I was out from -- my last day in 
16 | September was September 27th, Friday night, and I came 
17 back on Monday, November 11th. 
18 (a) Will you tell us whether you were in the 
19 hospital at all during that period? ; 
i 
20 A I was in the hospital from about the 4th 
21 or 5th of October until the 18th, and I was home 
e 22 
23 Q So you were not at Ira Haupt physically | 
24 ca the premises to work, Friday September 27th until 
pa 
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2 A The interim period, yes, that is correct. 
a Q Did anybodv take over your functions, to your 
4 knowledge, while you were gone? | 
5 A Glassgold. 
6 QO He continued the administrative bookkeeping | 
7 and clerical functions of the Commodities Department? | 
‘ A He did. | 
9 fe) Did you have any talks with Mr. Glassgold 
10 ~while you were out of the office as to whether he was 
7 doing any revorting to Mr. Stevens? i 
2 A I called Mr. Glassgold from the hospital 
13 | about the 5th or 6th -- about the 6th or 7th of October i 
14 and asked him to be sure to report to Mr. Stevens the 
15 same way as we had always done and to be sure that no 
16 change was made by him that: was not confirmed by Mr. l 
7 Stevens. He said he would. 
18 (9) And as far as you know, Mr. Glassgold ; 
19 continued to give Mr. Stevens the reports that you had 
20 given, is that right? 
91 MR. KIRSCH: Objection, your Honor. 
2 I’ think he is calling for hearsay. 
f 
3 THE COURT: wo far as he knows. 
| Af 
24 A I know, because Mr. Glassgold called me. 
5 THE COURT: No, you can't say that. Just as | 
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2 (9) Had you ever heard of Mr. DeAngelis or 
. | 
3 | Allied Crude Vegetable prior to that time? 
4 | A I had heard of Mr. DeAngelis prior to that. 
\) 
5 ! @) In what connection? 
6 | A In the failure of the Gobel -- I forget the 
7 ! name -- 
8 QO Adolph Gobel Company? 
9 | A Gobel Company, who was involved in the large 
10 | futures in 1951 and 1952 and couldn't meet their obliga- 
ll | tions the contracts that they had cleared through us 
12 ! when I was with Paine, Webber. 
13 | Q What did you hear about Allied Crude Vegetable 
| 
14 in the fall of -1962 when you first heard about that 
15 company? 
16 A . From a memorandum from Skipper Haupt relating 
Pe 17 a proposal that we lend money to Allied Crude Vegetable 
} 
18 Cid: 
19 Q The memorandum was a proposal that Ira 
20 Haupt & Company lend money to Allied Crude Vegetable | 
21 Cil? 
22 A In exchange for futures business, yes. ! 
23 Q In exchange for futures business of Allied 
24 on which Ira Haupt would receive commission? 
25 A That is correct. 


. SOUTHERN Dis tRICT COURT REPORTERS, U.S. COURT st 
; FOLEY SQUARE. NEW YORK. N.Y. - 791-1920 


—" 


to 


w 


— 


ao 


a 


~) 


oo 


© 


10 


1] 


a FF: 8 8 


185la 


gwrf 7 Barton-dairect (5204 


start over again. I'm sorry. 


We went * the office of Mr. Froelich. 


(@) Mr. Froelich? 
A Yes, Froelich, a vice-president of the bank. 
Q What happened at Mr. Froelich's office? You 


and Mr. Skipper Haupt went, did you? 

A That's right. Skipper told him what the 
purpose of his visit was, and we were shown a dossier 
possibly about two inches thick covering Allied Crude 
Vegetable Oil and Anthony DeAngelis. 


We looked through the dossier rather carefully. 


Q Do you remember what it contained? 

A Sir? 

(@) Do you remember what it contained? 

A It contained -- I'm trying to get the proper 
word for it. Let me use the word trouble between 
DeAngelis and the Department of Agriculture -- not the 


Department of Agriculture, with certain foreign countries 
to whom he had delivered oil, which was not acceptable. 
It contained, of course, the reference to the Gobel 
frilure. 

There were other things in there, sir, which 
were of a disturbing nature. I don't recall them at the 
moment. 
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In the spring. The first meeting 


Allied was exploratory. 


money. 


was this 


Company? 


A 


Haupt. 


Q 


Bayonne, 


can you separate those two meetings 


sir? 


ea 


with 


Skipper wanted business, DeAngelis wanted 


When you say, "Skipper wanted business," 


part of the expansion plans of Ira Haupt & 


It was part of the expansion plans of Ira 


With respect to the two meetings in 


New Jersey in the spring of 1963, Mr. 


Not precisely, but I can give you the substance 


of the important things that happened. 
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A I believe I have. You asked me a question, 


Q Yes, sir. Will you tell us what you recall 


the parties said to each other at either or both of the 


meetings as you recall it? 


A Skipper -- in the exchange of ideas 


between Skipper and Mr. DeAngelis, Skipper offered a loan 


of $1 million 

Mr. DeAngelis said he required two and a 
half millie~ dollars because that was the value of a 
shipload of oil. 

1 believe Skipper agreed to it. 

we had had a discussion as to -~ before 
make this statement I should say that Mr. Froelich 
in answer to Mr. Haupt's question told us that if we 
wanted to make accommodations to Allied, they would 


tell us what documents to obtain for our protection. 


oeneee eee <- ae 


The documents were a4 warehouse receipt at a 


prearranged premium apove the value of the note, 


a note for three months, an export contract with a prime 


name, a certificate of insurance, 4 guarantee by <= 


the guarantee came later. I believe that's all. 


no, | 


At one of the two meetings I suggested that | 


the export contract -- that we have the right to confirm | 
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the validity of the export contract. 

Mr. DeAngelis demurred. He said, “I would 
rather you not confirm the contract because I don't 
want them to know with whom I'm doing business." 

This demur was the reason we asked for a 
guarantee by DeAngelis that the export contract was 
unencumberea. 

At the first meeting I asked Mr. DeAngelis 


why he had recently been cited by the Chicago Proard of 


Trade. 


I don't know what he had done. 


He told me that he had been cited for 
undve activity resulting from the fact that he had a 
position with a clearing member , t he wanted to transfer 
to another clearing member. 
The rules of .e exchanges provide that 
that transfer may be made in an ex-pit transaction. 
Q This is just transferring comtract=s from one 
brokerage firm to another? 
A Wrom one clearing broker to another clearing 
broker. 
Mr. DeAngelis explained that h2 didn't 
want the brokers to know their identities. 


Therefore, he told the carrving broker to sell 
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— 


~ his contracts at the market and gave orders to the other 
3 broker to ouy them at the market, creating exceptionally 
4 heavy trading whihe was not permitted by the exchange. | 
5 Q That was awash sale, was it net? | 
' 
6 Bb It was, in effect, a wash sale. There was | 
7 : } 
no change of ownership. | 
' | 
On the way Lack that afternocn I mentioned 
9 | 
to Skipper that I didn't like two things. First, to 
10 be restrained from confirming the export contract, and, i 
il secondly, I didn't like Mr. DeAngelis' attitude in the sense. 
12 | that when he was confronted by a restriction or 
13 restraint and he wanted to accomplish what he wanted to do, 
“ he wa3n’t mindful of the restraint or the restriction 
15 | ' 
imposed upcn hit. 
i 
16 Q If I have this straight with respect to this 
W7 wash sale, chis was with respect to soybean oil futures 
18 on the Chicago Board of Trade? 
i 
19 | A Yes. : 
| 8) Mr. Deangelis could have transferred from one 
21 cle*ring brokerage firm contracts to another 
2 clearing brckerage firm by an ex-pit transaction; is that 
| 
3 right? 
| 
2 A That is right. 
ys) 
8) But he did not do so, instead he arranged 
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Q Did he ever furnish one, to ycur knowledge? 
A Weli, Skiprner asked for it several times 
until the end of May. When it came to him to sign 


the letter of intent, then Mr. DeAngelis brought over 
what he claimed to be a financial statement. 

Q Was it a certified financial statement 
prepared by cutside accountants? 

A I never saw it, sir. 

Q You never saw any such certified financial 
statement of Allied? 

A That is correct. 

Q Was this proposed loan from Ira Haupt 
& Company to Allied in return for its futures business 


usual for a brokerage firm to do, to your knowledge? 


MR. KIRSCH: Objection, your Honor. 
THE COURT: The objection is sustained. 
Q Was it consistent, to your knowledge, with 


the brokerage business, at this time in 1963, to make 


this kind of loan to Allied? 


MR. KIRSCH: Objection, your Honor. On the 
game basis. » 
THE COURT: Obje-’.tion sustained. 
Q You toldus earlier, Mr. Barton, that Mr. 


DeAnyel:2 cffered to give you 4 personal guarantee chat 
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the export contracts were unencumbered? 

A He did. 

we And following the request that there be a 
verification of the export contracts, which Mr. DeAngelis 
didn't want to do, did Skipper Haupt insist on that 
verification? 

A He did not. He accpeted it. 

2) He accepted the guarantee instead of the 
verification, is that right? 

A ¥es. 

Q To your knowledge, Mr. Barton, had any of 
the brokerage firms that yu had been with prior to the 
time you went to work for Ira Haupt & Comnany made any 
loans to customers in return for the commodities futures 
business? 

A No, sir. 

Q Had Ira Haupt & Company prior to these 
aiscussions in the spring of 1963 made anv loans to 


customers in return for their futures busi: 2ss? 


A None whatever. 

e) You referred to a letter of intent, sir? 

A I did. 
Q Will you tell us what the discussions were 


with respect to a letter of intent and what was done, if ; 
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e) Were there any comments made hy Mr. 
DeAngelis and Allied during the meetings? 

A I recall one comment, when Mr. Kamerman 
asked, shall we do business with Allied, Mr. Marks 
said, he is a crook. Mr. Kaufman -- oh, Mr. Marks said, 


I wouldn't do business with him. Mr. Kaufman said, 


I will go along with Mr. Marks; I wouldn't do business 


with him. 

And Mr. Kamerman asked me, I said, you 
know my original position, but I don't know under what 
conditions we are now considering to do business with 
him. So I expressed no pinion at that time. 

fe) In any event, did there come a time when 
there was a letter of intent prepared and executed 
by Ira Haupt & Company and Allied? 
There was. 
fe) I show you Defendant's Exhibit 15, I helieve 
it is for identification -- I apologize for the fact 
that it isn't a better Xerox -- 

MR. KIRSCH: Excuse me, we have uncovered 
what I believe is the original. 

‘R. O'DONNELL: May I hand this copy, then, 
to your Honor. 


(Pause.) 
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worth of collateral oil. 

Q Did Ira Haupt & Company have any procedure 
to determine whether a si~nature on a field warehouse 
receipt was genuine? 

A No, sir. 

Q To your knowledge, did Ira Haupt ever ask 
the Chase Bar.k to check on the authenticity of any of 
these warehouse receipts? 

A Not to my knowledge, sir. 

Q There was a two and a half million dollar 
loan made, was there, following the letter of intent at 
the end of aor 


A There was. 


Q Was that paid off within the 90 days, Mr. 


Barton? 
That was paid off within the 90 days. 
Was it promptly renewed? 
It was renewed. 

Q Before you became ill, Mr. Barton, and 
went out of the office on Friday night, September 27th, 
were you told anything about whether Allied wanting a4 
loan in addition to the two and a half million dollars 


maximum? 
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Q What were you to i and by whom at that time? 


A Sometime about the middie -- first half or 


the middle of September 1963 Mr. Newman told me tiaat 


Allied wanted to borrow $700,000 for cne week. I took 
him up to see Mr. Stevens. I toli Mr. Stevens -- T asked 
Nevrman to tell Mr. Stevens what Allied wanted to doa. Then 


I told Mr. Stevens this was a breach of the two anda 
half million dollar ceiling that had been imposed by the 
letter of credit. 
1 believe the loan was extended and repaid 
within the week. 
Q So the loan was made in excess of the two 


and a half million dollar limitation? 


A It was. 

9 And how much was it, sir? 

A I believe it was $709,000. 

Q Did I understana ~:: that you actually told 


Mr. Stevens that was in excx~s of teh two and a half 
million dollars? 
A I did. 
Q This was when, in early September, you say? 
THE COURT: Mid-September. 
A Mid-September or possibly early September. 


Q Had you ever discussed this two and a half 
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2 million dollar limitation with Mr. Stevens any earlier 
3 than that, not with respect to this loan, but generally? , 
4 A Early “in my association with Mr. Stevens & 
} 
5 I reminded him there was a let ~ of intent setting 
6 | forth the conditions of export L.ans. That is 211 I 
7 did. 5 
8 ie) Were there any other loans made in September H 
, 9 | to Allied in excess of the two and a half miilion 
; 10 | dollars? 
ll B. IT have been told and I have been shown the | 
12 records that a million dollar loan was made, but ! 
. 13 | I have no recollection of it. 
14 | Q To you know whether any loans were made é 
15 in October 1963 in excess of the two and a half A 
16 million dollars? 
17 A There were loans made in October. 
: 18 2 Do you remembex in approximately what amoun*? 
19 Would six million dollars refresh your recollection? 
| 20 A No, five a stten dollars. 
91 Q When you returned to the office on Monday, 
- 22 November 11th, what was the total of export loans -- 
23 | A Ten million dollars. 
24 Q | -- to Allied? 
; 25 A Ten million dollars. i a 
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Barton-direct 
I just spoke about product loans. 
Will you tell us what a product loan or a 


product margin loan is? 


A That was a creation between DeAngelis 
and Ira Haupt when I was away from the office. 
There was a suggestion by DeAngelis 
that he put up part of the original margin in cash. 


I believe it related to the cottonseed oil, where the 


Martin at that time was $400 per contract. 

He would pvt up $100 per contract and the 
balance in the form “*-a product loan. 

Unfortunately that was extended to soybean 
oil contracts. 

Q So part of the margin then was in cash 
dollars and part was in warehouse receipts; is that it? 
A A loan against a warehouse receipt. 
fe) Prior to the time that you got sick, 

September 27, 1963, had there been any product margin 


loans between Haupt and Allied? 


A None whatever. 


19) ‘That occurred after you left, beginning in 
October, did it? 
A That's correct. 


2) Had there been any product margin loans by 
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cash dollars ane not product margin, as the price of the 
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2 ; A 
Haupt prior to October 1963 for any customer in the ; 
3 commodities departments? 
4 A No. 
5 Qo Had you had any produce margin loans in any ir 
6 mar | 
; of the commodities departments of the other firms that yu : 
7 ! 
: | had been with in the commoditiés field prior to the tire ’ 
8 
| you went with Ira Haupt? 
9 | ‘ A No, sir. 
10 ie) What happens if you have a prodrct margin 
11 loan, Mr. EBarton, and the price of the futures on the 
, 12 | 
H futures exchange drops? What happens with respect to 
13 | 
variation margin? 
oy 14 , 5 
\\ A If the price in futures drops, then the 
\ a] 
Ny 15 F 
| | clearing house calls us for the full amount owing 
16 between the last computation date, which was the day before, 
W »and night's close, and we have to send a check to the 
- { . : G 
18 t clearing house and, cf course, then it becomes incumbe * 
| 
* 19 upon us to get it from our client. ' 
; 20 | Q Does it -- ' 
‘ 21 A Klso the value of the warehouse receipt j - 
2 drops, and to the extent that his margin on the warehc ie 
ed receipt is impaired, we have to ask him for that, too. 
a“ | Q If you had margin that was completely : 
' 
. 


getting every last cent of the variation margin he was 
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Allied Crude Vegetable Oil for all the monies that wer: 
7 
3 || due us in variation margin. , 
4 i 8) What was your procedure with respect to 
an - 
ye variation margin was being paid by the clearing 
| 
6 association to Haupt because the price of cottonseed 
7 . . . ' 
oil futures was rising? 
8 j 
1] A At the end of the day we would compute the 
9 | 
HI amount of money that we should receive from Allied 
10 | on the basis of new commitments of cottonseed oil that he 
a } instituted that day, plus or minus the variation 
12 | : : < : 
| margin. At the time that I made the computation I 
13 H never gave Allied the full amount of money owing them. 
i} 
14 : 
l I held some of it back as a prudent measure. 
15 Q Was that okay with Mr. DeAngelis? 
16 A Noy. sir; 
17 x py er ; 
Q What did he say? 
18 A He protested, and I told him that I didn’t 
| 
| 
19 have time, he was keeping us so busy, I didn't have time 
mT to separate the calls the way he wanted them. He 
21 said, well,you always call me for what you want, but 
22 " , ‘ ' 
you never give me what I think is coming to me. 
] 
23 ae > 
That condition changed when I went into the hospital. 
mA | 
6) When you went into thehospital, he hegan ' 
25 


entitled to. is that correct? 
A That's correct. 
2) And do you remember when the variation margin 


worked the other way, or original margin payments were ' 


1865a 
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pay us in the form of federal funds. We would get 


6 required,what while you were there did Haupt require 
7 Allied to do with respect to paying money from Allied 
: to Haupt? What form did you ask that the payments 
4 be made in? ' sa 
10 A While I was there, they were paid to us 
11 in the form of a check. But after the end of September when 
12 the number of contracts increased, then the .amount of é 
13 variation margins and original margins increased to the 
“ | point where a payment that was to have been made or 
6 Friday would have been received on Monday, causing the 
* firm to lose interest for three days on the amount s 
u of money involved, so it was arranged that they would 
"| 
| 


margin was in the fall of 1963? Was the clearing 
association paying money to Haupt and Haupt to Ailied, 
or the other way around? 


A On the pasis of daily fluctuations there were \ 


days when they paid ».s, there were days when we paid 


19 the money the same day. 
2” Qo Do you recall what the flow of variation 
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the learing house. Now that it's 12 years away, I 
don't remember what the trend of prices were; if the 
prices were on an ascending scale, then of course we wruli-. 
have recieved money from the clearing house which woul: 
have been given to DeAngelis. 

@) Do you recall that prior to the time that 
you went off to the hospital, September rs c shortly 


thereafter, prior to that time that you ha‘ any problems 


with DeAngelis in connection with he delivery of eithe: 


cottonseed oil or soybean oil? 


A It was in connection with aoybean oil, and 


may I be’permitted to talk about it? 


1866a 
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Q Please. ' 
A We had accumulated a quantity of soybean oil ' 


futures in Chicago,on instructions Jf Mr. DeAngelis 

I shipped them to Bayonne in order to retain title in 
the name of Tra Haupt & Company, I shipped them on an 
ordinary bill of lading. 

When they reached a cumulative volume of 
about a quarter of a million dollars, I called Nr. kotello, 
I believe, and asked for a payment. I had the bill 
of ladings, and he tuld me that he would make piyment. 

Shortly after, as the cars were moving into 
Bayonne, they had accumulated to a probable volume of 
half a million dollars. This time I called Mr. DeAngeiis 
and told lim that we had bor3:;owed money on these, it wa» 
costing us money to hold piece bilis of Jading, ani I 
asked him for a payment. We said, Fred, 1 don't need it 
at the moment, but I will pay you. 

He did pay a small portion of it, and I finally 4 
got payment, cr rather the firm finally got paid on 
it, I believe on the 5th of Scptember 6-f cottonseed 
oil transaction in which I suggested to Mr. Stevens 
that as a condition of our taking it he pay us for the 


accumulated bills of lading that he had not vet paid for. 


22 
23 
2 | 
5) 


2 So that you went from sometime in July 1963 


we Le) _ 


a 
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SF 
until early September 1963 waiting for your money from 
Allied, is that right? 
A That's right. May f£ add, sir, that in the 


} 
interim I expressed to Mr. Stevens my fears that Mr. | 
| 
} 


DeAngelis was stallina. 


Q Mr. DeAngelis was what? 
A Stalling. 
Q He was stalling, was he not, with respect to 
that? 
A He was. 
Q And in effect that was an extension, forced 


extension by Haupt of an additi-nal cre'it in excess 
of -- 
MR.KIRSCH: X object to the question, your 
Honor. 
Q I will reframe it. Did that amount of 
unpaid bills of lading from July until early September 
of 1963, ii effect amount to an extension of credit A 


Haupt to Aliied? 


A It did. 
Q You said you spoke to Mr. Stevens about that 
‘ 
stalling? 
‘ 
A I did. 
Q Do you recall that prior to the time you 
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got sick, and I guess perhaps earlier in August, ' 
1963, you had a conversation with Mr. Stevens in which 
he asked you some questions about how brokerage Firms 
should operate in the commodities market? ! 

A He asked me two questions at that time. First, 
in the event that the oil markets were to decline, how ' 
far would they decline, in my opinion. 

Second, what had been the -- what has been 
the street actitude toward the amount of oil that any one 
firm would accept from a customer in .2lation to the 
total open position. ' 

In answer to the first qvestion, I said that 
the price of oils are not excessively high; so that in 
the event that the price should decline either by an 
unforeseen development or by good crop conditions, I 
thought that the price of oil might go two, two and a 
half cents down. 

In answer to the second question, I said, 
for years it has been the policy in the street to keep 
the position to about five per cent; the position that 
one customer may have in relation to the total position, 
about five per ~ent. 


Ana in the case where the client was a 


nationally know: firm with securities listed on the 
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New Yorx Stock Exchange, they might go to about ten 
per cent. 

THE COURT: You mean the brokerage firm would 
have one customer with ten per cent of its entire brokerage 
in commodities. 

THE WITNESS: Open position in that particular 
commodity, sir. 

THE COURT: In that particular commodity? 

THE WITNESS: Yes, sir. 

2) That is ten per cent of the total open 
position to the commodities market of that product? 

A On the particular commodity. 

Q Yes. So that in the case of the New York 
Produce Exchange in cottonseed oil futures it would be 


ten per cent of the open position on that market? 


A Right. 

Q That was your rule of thumb, was it, sir? 

A That was my rule of thumb. 

Q That 10 per cent that you are talking ahoWe 


as a rule of thumb for the brokerage firm is with 
respect to one customer? 

A One customer, nationally known, with securities 
on the New York Stock Exchange, 


Q Why or where did you get that rule of thumb? 
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What was the purpose of it? 


MR. KIRSCH: Can we have the questions separated? 


! 
Where did he get it, and then what was the purpose. 


ie) Do you recall why you had this rule of thumb 
! 
at the time? Was that just a conservative procedure? 
A The larger the position that the clearing 


member carries, the greater the exposure to its capital 
in the event that the client carrying the large position 
fails. 
@) When you are speaking about this five or 
ten per cent, you are speaking about the net position 
in the futures market that the one customer has, are you 
not? 
A The net position, Sir, yes. 
MR. O'DONNELL: Could we mark this document, 
please, as Defendant's Exhibit 4-A for identification. 
(Defendant's Exhibit 4-A marked for 
identification.) 
@) I show you, Mr. Barton, a document which 
has been marked Defendant's Exhibit 4-A for identification. 
You will see it is dated June 28, 1963, and is addressed 
to Ira Haupt & Company. 
Do you recognize this document with respect 


to Allied Crude Vegetable? 
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2 (Mr. O'Donnell read from Defendant's Exhibit 
3 4-A in evidence to the jury.) 
4 ie) Mr. Barton, with respect to conversations 
5 with Mr. DeAngelis prior to the time that you became ! 
6 ill, did you ever have any conversations with him in 
7 | which he spoke to you about buying and selling soybeans | 
8 themselves? 3 
9 A Yes, he did. 
10 Q Would you relate that conversation to us. 
1l A Early in September Mr. DeAngelis called me 
12 | on the telehone and he saiu, "Fred, I want to give you 
13 | a lot of soybean business." 
14 | MR. KIRSCH: Objection, your Honor. | 
15 I don't see why we have to get into soybeans. 
16 MR. O'DONNELL: Your Honor, this is with Re ares 
| 

17 not to soybeans but to the subject of Mr. DeAngelis and 
18 Ira Haupt. 
19 Your Honor, this has to do with a fact that ! 
20 I consider significant with respect to what Ira 
21 Haupt knew about the man DeAngelis. 
22 MR. KIRSCH: In the first place, it is just 
23 what Mr. Barton said to Mr. DeAngelis. It obviously has 
2 to do with soybeans. 
25 MR. O'DONNELL: This communication was made 

I ' 
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by this gentieman to Mr. Stevens. 

THE COURT: To Mr. Stevens? 

MR. O'DONNELL: Yes. There was a conversation 
between Mr. DeAngelis and Mr. Barton which Mr. Barton 
in turn passed along to Mr. Stevens. 

MR. KIRSCH: Your Honor -- 

THE COURT: I don't want to hear the conversa-~ 
tion from him and DeAngelis. What he said to Stevens, 
if it relates to Allied as a credit risk or Haupt or 
anything like that, that is fine. 

MR. O'DONNELL: It relates to the integrity 
of Allied, your Honor. 

THE COURT: All right. Then I think it is 
admissible. 

Q Will you tell us about the conversation you 
had with Mr. Stevens following the conversation with 
Mr. DeAngelis. 
A As soon as my conversation with Mr. DeAngelis 

was completed, I went up to Mr. Stevens and I told 
Mr. Stevens that Mr. DeAngelis had suggested that he buy 
five million bushels of: soybeans for his own account | 
and sell five million bushesl for the company account. i 

I told Mr. Stevens then that I told Mr. j 


DeAngelis that if I comply with this request, and 
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knowing that Mr. DeAngelis was bullish on the price of 
soybeans, that they would go up, that I would be entering 
into a conspiracy with him, that if the price went up, 
to take money out of the treasury which would be lost by 
the company on the short sale and put it into his pocket. 
+ told Mr. Stevens that I told Mr. DeAngelis 
that that was not allowed. ‘ 
Then I said to Mr. Stevens, "This is the 
measure of the man you are dealing with." 
There was no further conversation. So I 
went back to my office. 
@) Did there come a time in September 1963 wher, 
to your knowledge, Haupt engaged in ex-pit transactions 


with Peters for Allied's account? 


A Yes, sir. 

Q That was with Ralph Peters §& Company, was it? 
A Yes, sir. 

Q Will you tell us about that transaction. 

A I recall that Mr. Stevens called me to 


his office and informed me that he wanted to take over 
a large quantity of cottonseed oil for the ac ‘ount 
of Allied. 

I demurred as usual. 


Then as a second thought I asked what maturity. 
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He replied, "They are mostly Octobers." 

Then I stated, "If they are mostly Octobers, 
we will be rid of them by the first notice day," 
which is toward the end of September. 

In the event that you want to take them, 

I won't have too .much objection, but I suggest that 

we get from Mr. DeAngelis a statement that he will not 
demand delivery of this -- I believe it was around 3,000 
contracts. 

And, in addition thereto, that we get paid for 
the bills of lading which were still unpaid. 

THE COURT: That is the transaction you 
already toid us about. hat is the ex-pit transaction 
that you already told us about in which you got paid for 
the soybean oil. 

MR. O'DONNELL: Bills. of lading. 

THE WITNESS: This was the transaction for 
which I wanted as a quid pro quo the payment of the bills 
of lading. 


THE COURT: All right. That is how you got 


paid? 
THE WITNESS: Yes. 
THE COURT: All right. 
1@) What was the reason for the ex-pit transaction 
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2 between Peters and Haupt at that time; do you know? : 
3 A Mr. DeAngelis wanted to transfer a position | 
4 he had with Peters to Ira Haupt & Company, and that . 
5 was done by a simple 6-A transfer in which the client 
6 requests the first carrying broker to transfer the posi- 
7 tion to the second carrying broker. 
8 Q As I understand it, you had no objection 
9 if Allied or DeAngelis guaranteed they would not accept 
10 delivery of the October contracts; is that right? 
11 A That is correct. 
12 | 2) And did Mr. DeAngelis agree two that? 
13 | A He did. 
14 19) Did you tell anyone about this outside of 
15 Haupt? 
16 A Yes. Because of my concern ahout the DeAngelis 
7 and, Haupt matter, I made it a pointon a large transaction 
18 like this to be sure’to call Mr. Berg. 
19 ie) Mr. Berg of the New York Produce Exchange? ! 
20 A Secretary of the New York Produce Exchange, 
21 not because I didn't know how to handle it, but because . 
oa I wanted to apprise him of what was happening. 
“3 I called him and told him that we were going ; 
2A to -- it had been proposed that we transfer these i 
25 

| 
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2 would notify the secretary's office as required by the by- 
3 laws when that was completed. 
4 He said, "That is all you have to do.” 
5 | (9) Was anybody present during your conversation | 
6 | with Mr. Berg? 

i 
7 |i A Mr. Kamerman was present, sir. 
8 | ‘@) Was Mr. Stevens present also? 
9 | A Mr. Stevens was present -- no, I beg your 

i 3 
10 || pardon. Let me put this into the right situation. 

Hy 
ll | I called Mr. Berg from Mr. Stevens' office and 

l 
12 Mr. Kamerman was there at the time. 
13 (@) Were you satisfied by Allied's guarantee 

| 
14 not to take delivery of the October contracts? 
15 | A Mr. Stevens asked me what happens if he doesn't 
16 || honor his commitment. 
7 So I told him that with that commitment in 
18 | hand, I could go to the Produce Exchange or the Commodity 

| 
19 | Exchange Authority, both of which prohibit any attempt 
2 | to squeeze. 
21 9) While you weren't particularly satisfied then 
22 || with the guarantee, you thought it might be of some use? 
23 A At least we could prove to the authorities 

| 

2A that we took the precautions it would have been prudent 
25 for us to have taken. 
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: back. I think this was a liquidated -- 

3 THE COURT: I can't hear you, Mr. Kirsch. : 

4 Q What happened to the Senate contracts that 

5 were ex-pitted originally from Peters to Haupt? | 
| 

6 A The October contracts were liquidated on 

7 September 23, I believe. | 
! 

8 Then on September 30 we had another ex-pit 

9 transaction. I learned that from Sy Glasgold, who called 

10 me . He told me that on an ex-pit transaction 

ll involving the exchange of warehouse receipts for -- 

12 MR. KIRSCH: Your Honor, I obiect towhat 

13 Sy Glasgold told him about a transaction between Haupt 

14 | and Allied while he was out of the office. 

15 | MR. O'DONNELL: He was a Haupt employee 

16 at thattime, your Honor. They both were, you r Honor. 

v7 He can testify as to what a Haup* personnel told him. : 

18 | THE COURT: I'm not sure, Mr. O'Donnell. 

19 I will allow you to say what Stevens said or one of the 

20 partners said. 

21 MR. O'DONNELL: Perhaps I can get at it this : 
{ 

way, your Honor, 
THE COURT: All right. 
Q Let me show you Defendants' Exhibit 35 for 


identification and ask if you recognize that as a >tter 
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of yours to the New York Produce Exchange dated 
September 26, 1963? 

A y. 826») SE: 

ie) Did you send this letter to the New York 
Produce Exchange on September 26, 1963? 

A t did, sir. 
QO Does it have attached to it a letter which 


4 


you also sent to the exchange, this letter being from 


Allied? 
A It does. 
@) This letter is dated September 26, 193 


from Mr. Gittleman to Peters with a copy to Ira Haupt; 


is that right? 


A Right. Thatis correct. 
ie) And it has an attachment on the logo of 
Ira Haupt & Company showing various tank locations, 


does it? 

A I believe this includes -- this covers the -- 
that is right, the warehouse receipts covering the tank 
locations. I'm sorry. 

Q Then is the final letter a letter or a copy 
of a letter by Mr. Berg to you dated October 8, 1963 
acknowledging the receipt of the papers? 


A Yes, it is. 


SOUTHERN Dt. TRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLE. SQUARE. NEW YORK, N.Y — 791-1020 


w i) ~ 


a 


on 


2 & 8 B 


1879a 


gr5 Barton-direct 5447 \ 


Q Does this document refresh your recollection 
that there was an ex-pit transaction on or about September 
26, 1963 where 2454 October cottonseed oil contracts were 


sold to Ralph Peters & Company? 


MR. KIRSCH: Your Honor, I don't object 
to the documents being put into evidence. If he's 
not going te, I would. I certainly concede this 


is what haprened. 

MR. O'DONNELL: I offer them. 

THE COURT: All right. 

(Defendants' Exhibit 35 was received in 

evidence) 

MR. KIRSCH: I similarly have no objection 
to the September 30 transaction, that he started to try to 
get indirectly. Let him put it in directly with the 
documents. 

THE COURT: All right. 

MR. O'DONNELL: May I read this to the jury? 
It's short, your Honor. 

(Mr. O'Donnell read from Defendants' 

Exhibit 35 in evidence to the jury) 

MR. KIRSCH: That's on the letterhead of 

Allied; is it not? 


MR. O'DONNELL: Yes. 
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2 | (Mr. O'Donnell continued reading from 
| 
3 | a eas at , ; 
Defendants’ Exhibit 35 in evidence to the 
4 jj ‘ 
jury) 
} 
5 . . 
@) With respect to this transaction, Mr. Barton, 
} ; 
6 | : : 
l} do you recall having a discussion with Mr. Berg at 
i| 
7 | 
i or about the time of it? 
8 i} " . 
i A This was the -- yes. Again, Mr. Stevens 
i 
9 | , 
called me to tell me that he was going to -- that 
10 | 
i DeAngelis was going to liquidate these positions in a 
| 
il } €R transaction involving the exchange of futures for 
| 
ja | ; ; 
| warehouse receipts. 
' ‘ 
13 }} 3 
I then called Mr. Berg and asked him what 
14 | 
| documents I should ask for because I was somewhat 
| 
15 , , . 
unfamiliar with the 6B transaction. 
| 
16 | , 
l He told me to get the documents which we have 
17 ’ ‘ : ; 
| there, something indicating a contract. 
i 
18 | ; , 
Q Do you recall him telling you you should 
| 
19 | ‘ 
H see the warehouse receipts for your protection? 
20 ; 
A Yes, he did. 
21 | 
9) Did Haunt take back an ex-pit from Peters 
ee , 
of 2454 December contracts subsequent to this transaction? 
23 ‘ " 
MR. KIRSCH: I object to the phrase “take 
2A . 
back. 
5 | 
i 
| 


| I have no objection to the transaction on 
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September 30th in which there was a subsequent purchase 
from Ralph Peters of 2454 December cottonseed oil 
contracts. 

Q Did Haupt receive from Peters in an ex-pit 


transaction December contracts subsequent to this trans- ; 


a-tion? 
A On September 30. 
Q Four days after the one we have just read t» 


the jury? 

A That's right. 

Q When you ex-pitted the 2454 October 
cottonseed oil contracts on September 26, 1963, did yer 
know that Haupt was going to obtain contracts from 
Ralph Peters a few days later? 

A I didn't have any idea whatsoever. 

Q Was there any prearrangement to do that that 
you had knowledge of? 

A No, sir. 

Q Do you know, sir, that Haupt had to f:1l 
out a questionnaire to the New York Stocx Exchanye 
around September 26, 1963? 

A Yes, I'm familiar with that. 

Q In that questionnaire did the long posicion 


of Haupt with respect to either October or December 
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contracts show up as a charge to capital? 

A In the computation, the ansering of that 
questionnaire, we had to accumulate all our long 
positions and dal our short positions,and a charge, a 
percentage charge was made against the total valuation 
and deducted from our capital. 

9 Was the fact that on September 26 Haupt 
was not long those 2454 contracts helpful to Haupt's 


net capital position? 


A It would have been helpful in the event that 
they needed -- let me answer the question simply yes. 
Q Was it Stevens' responsibility to prepare 


the net capital ratio? 

A It was. 

@) Did he know the requirement to file the 
questionnaire prior to Septen'er 26, to your 
ynowkades? 

A May I have that question again? 

Q Did Mr. Stevens know of the requirement to 
file th: questionnaire prior to September 26, to your 
knowledge? 

A I believe it's the custom of the New York 
Stock Exchange to notify them about a week ahead of time. 


Q So Mr. Stevens knew about it, to your 
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knowledge? 


A Yes, sir. 
1@) When you left Haupt on September 27 because 
of your illness -- when I say left, tempcrarily because 
of your iliness -- what Was the condition of the Allied : 


account, as you knew it? i 
A As I remember -- 
MR. KIRSCH: Excuse me, your Honor. I 


don't know what condition of the account means. 


2) What was the Allied account? 
MR. KIRSCH: The number of contracts? 
MR. O'DONNELL: Yes, the number of contracts. 
MR. KIRSCH: Fine. 
A About 2500 contracts. I may be off a little ' 
bit. 
Q You have already told us there was about 


$2.5 millicn in loans outstanding also? 

A That's correct. 

Q wank you returned in November, what was 
the number of contracts that were outstanding with 
Allied? 

A A total of about 15,000 contracts. 


MR. KIRSCH: Objection, your Honor. 


He's going into soybean oil now, too. ! 
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i 
Q Will you break out the 15,000 contracts as 
3 | between soybean oil and cottonseed oil. 
\| 
4 | A Cottonseed oil, about 8800, I believe, if 
5 || 
that figure is correct. I'm not too sure of it. 
6 | 
| @) 8800 cottonseed oil? 
7 
I A 8000 contracts of cottonseed oil. 
i} 
8 || 
H Q And about 7000 of soybean oil? 
9 i 
H A Roughly 7000. 
10 | : 
i Q What was the situation with respect to 
1 | 
i outstanding loans at that time? 
ed 
i THE COURT: He already told us that. 
13 || 
i MR. O'DONNELL: All ‘right. 
4 || 
THE COURT: I think the amount is $13 
15 || ies 
| million. 
16 | :; 
| MR. O'DONNELL: Yes, your Honor. 
17 ; h x 
(9) While you were sick during October 1963, 
18 || ; 
did you keep in touch with Haupt about the Allied 
19 | : 
account, sir? 
20 ‘ 
A ¥Yas.,2 aid. 
\| 
21 ' : 
Q Will you tell us what that consisted of? 
2 
A I called Mr. Stevens from the hospital and 
23 - ; 
expressed my concern about the growing size j 
2A 
of the account. 
' 
25 t ‘ , 
He told me then that Allied had just paid | 
| 
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a call in excess of a miilion dollars from the night 
before. 

I made the statement that Allied would never 
miss any .more than one margin call. 

Then later when I was home I called Mr. 
Stevens again tt express. my continuing concern, and 
he said, "I'm going to take you off the Allied account. 
All I want you to do is send us your market letter 


that you send out every week." 


Q Had you finished your answer? 
A That's enough, yes. 
Q Did you have any conversation with Mr. 


Stevens during October 1963 onthe subject of scaleup 
margin? 

A J believe in one of the conversations or a 
separate ccnversation he told me that the margins 
were -- had been increased effective November the 
15th and that he was going to go down to the 


exchange to talk to Mr. Berg. 
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1e} That was November 15, was it? 
A The effective date ofthe escallated margi' 
Q You said a moment ago that you told Mr. Stevens 


in’ October that Mr. DeAngelis or Allied would have to 
call only once. What didyou mean by that? 

A I meant by that, once a firm fails to meet 
a margin call, it is failing to meet the margin call 
because it doesn't havethe funds, and if it doesn't have 
the funds to meet that margin call, it may not be able 
to meet other margin calls. Or it was a symptom that 
they were in serious financial tro ole. 

‘@) In October, 1563, while vou were out ill 
dud you also talk about Mr. Glasgold? 

A Yes, I did. He called me to tell me that the 
account was mushrooming greatly and it was on the basis 
of thatconversation that I called Mr. Stevens to express 
my continuing concern. 

@) Did you tell Mr. Glasgold anything about 
reporting to Mr. Stevens at that time? 

A No. Tt was on a prior conversation,sir, 
when I first entered the hospital, to be sure that he 
reported to Mr. Stevens. 


(@) With respect to Mr. Stevens, following your 


first telephone conv->rsation with him while you were 


SOUTHERN L..-TRICT COURT REPORTERS, U.S. COURTH«.\ SE 
FOLE: SQUARE. NEW YORK. N.Y. 79'-1020 


1887a 


elr Barton-direct { sass) 


out sick did you call him again? 
A Yes, I did. 

THE COURT: We have got two calls now. 
Are you talking about a third call? 

THE WITNESS: Yes, sir. 

MR. O'DONNELL: Yes. . a 

THE COURT: All right, 

A Thinking about the escalated margin call that 

Haupt woulda have to meet on November 15, I thought that 
if I could get a short poaition on the books of Haupt, 
thereb, reducing the net position, reducing also the 
ultimate call in money on thepart of the clearina 
house on Haupt on November 15, I asked Stevens' permission 
to get some short position on our books. 

He said, "I am busy at the moment, go ahead 
and do what you want." 

I had several conversations with Newman 
and with Mr. Gittleman. In one of these conversations 
I was given the name of Overworld by Mr. Gittleman 

I then called Mr. Berg to tell him that we 
might take some business from Overworld on the short side 
to reduce my position, and I said can you give me any 
counsel. 


He said all I ask is that you be sure that 
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2 @) To your knowledge, did he have Haupt's 
; 
i 
3 | wire on the fluor of the produce exchange? 
! 
i 
4 || A I think he ava led himself of our private 
5 | line to our booth on the floor of the produce exchange. 
1] 
6 @) Did there come a time when you had any 
i} 
eo | 
‘ | conversations concerning the possible ex-pitting of 
8 ] 2500 short contracts between Peters and Haupt? 
meow 
} A Yes. On Novermber 18 Peters called me anc 
i} 
10 i said, "I want those 2500 contracts back," and I had to 
1] \| ex-pit them to him. 
12 HI (9) What did you do first when you returned to 
13 I Tra Haupt on November T1, (4963? 
14 | A I looked at the position, futures position 
15 ( of Allied, calculated the percentage relationship 
i! 
16 | of the respective open interests, I looked at the loan 
1 
Mi i accounts, TI called Mr. STevens, I suggested that we 
| 
| 
18 Hi freeze the account, added that it's probably too late, 
19 but we ought to freeze it. 
| 
| 
20 He answered "I can't do that now because 
iy 
21 | Friday night when Glasgold was here TI gave him 
~ | permission, I gave Allied permission to add some 
3 800 contracts to their current position." 
2A 10) If November 11 was Monday, that was the 
| 
25 || present Friday? 
| 
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2 A November 8. And these figures are --=- oh, | 
3 were in Stevens' writing on Sy Glasgold's sheet that he 
4 ; | 

picked up. 

5 Q Did there come a time when the account was | 
6 f: ozen? 
7 | A On the following Wednesday. 
3 | : 

I Q That would be Wednesday, November 13, is that | 
eee 

| right? ‘ 
10 ) A 13, right. 
11 {! 9) Did you reject any contracts long in the 
2 | Allied account after November 13? 

4 
13 A t.- O2as I believe it was Thursday, or 
4 | possibly a day after, it was late in the afternoon, 
15 | someone called me and said they want to give us some 
16 | 500 contracts fromthe floor of the produec exchange. 
17 |I : rd 

| I said I don't want them. 
18 Q That was somebody from Allied calling, 
19 | right? : ' 
20 | A It probably was. I don't know who. | 
21 | 2) Why was the account frozenand why did you i 

x 22 | 

| not accept those contracts? j 
| A I asked that the account be frozen and on that 
24 basis, I didnot accept it. 
of 


Q Why did you ask that the account be frozen? 
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A It already was too large in relationship 
to the total open interest, and too large by itself. 
@) Can you give us some approximate idea of what 
the taking on of 800 contracts long would have done 
to the exposure, how much it would have increased the 
exposure? 
A 800 contracts over -- 
MR. KIRSCH: Excuse me. Could we also 
have what he means by exposure? 
THE COURT: What I would like, Mr. 
O'Donnell, is for him to tell us what his computations 
were when he came back of Allied's position in terms 
of the open interest; does he know? 
fe) When you came back on November 11 and looked 
at the position of the Allied account in Haupt with 
respect to cottonseed oil futures did you make any 
computation as to what percentage of the open interest 


that was? 


A I. @td. 

9) What did that tell you? 

A About 90 per cent. 

QO Did you keep that information to yourself 


at that time, at least within the Haupt organization? 


A I most certainly did. 
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2 THE COURT: I assume you told Mr. Stevens. . 
3 THE WITNESS: Oh, yes, sir. 
4 MR. O'DONNELL: My questions of course were 
| 
5 just outside the Haupt organization. 
6 @) Did you send any margin call out to Allied 
, following your return on November 11, 1963, namely on 
| 
8 November 14th? 
9 A November 14th we sent out a call for $1,100,000-- 
10 I may be of $20 or $30. 
i { yy 
11 (e) Would you like me to put that calendar up 
12 where you can see it? 
13 | A Thank you. 
14 (Pause.) 
15 Q I'm not clear. Did you say that you did 
16 send out a margin call to Allied on November 14th? 
17 A Yes, sir, for $1,700,000. It might be a few 
18 dollars more, maybe $52, I don't know, I'm not too sure. 
19 | Q Was that margin call met, sir? 
20 A It was met by the submission to us of three 
21 checks on Priday afternoon. The moment I received 
22 those three checks I called Mr. Stevens and said there 
23 is something wrong. Instead of sending us a wire ! 
2A transfer, they have sent us three checks totalling 
25 ! one million one, and then I sent the checks up to 
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| 3 


i Mr. Stevens' office. 
ae 0 What did you mean when you said there was scme-~- 
| 
4 | thing wrong, or you told Mr. Stevens there was somethin: 
5 || wrong? What did you mean? 
6 | MR. KIRSCH: Could we just have what he tol: 
7 | Mr. Stevens and not necessarily what he might have thouont 
8 to him. 
9 | THE COURT: All right. What you told Mr. 
10 || Stevens. 
| ; 
ll | A I told Mr. Stevens there is something wrong, 
12 | and something wrong in the sense, sir, that they had beer 
i] 
13 | sending us a wire remittance, and this time it was 
14 \ in the form of a check. 
15 i 9) Did Mr. Stevens say anything to you about what 
16 h he would do, if anything, concerning that subject? 
| 
! 
17 | A Not then. But later I called Mr. Stevens 
| 
18 i and asked for instructions as to what I should do, 
\ 
19 | Monday morning. I assumed that the receipt by us of 
| 
20 | these three checks meant that Allied w2~- probably in 
\ , ; 
21 financial trouble. He said no, don't do anvthing. 
) 
22 He said, Mr. Newman and I are going tc talk 
23 | to Allied Crude Vegetable Oil tomorrow motning, 
i 
2A |i Saturday morning, the 16th. j 
25 
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3 Q Did you ark Mr. Stevens during your con- 
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2 and come in Monday morning. 

4 versation with him that if he wanted you to start selling 

5 Allied out on November 18th? 

6 A I asked him that on the morning of the 18th, 

7 sir \ 
| ! 

8 | Q What did he say? 

9 A Ke said no, just keep me posted. So at the 
| 
| 

10 | time I mad2 a computation that a one cent variation in 

ll the nrice of oil meant a loss to us or to DeAngelis 

12 | of nine million dollars, and I said I will call you | 
i 

13 every 15 minutes or every two and a quarter million dol’ir 

14 | fluctuation, 25 point fluctuation, whichever comes firs*. 

15 | Q Let me show you Xerox copies of three checks 

16 | which have been marked as Defendant's Exhibits 19 for 

17 | identification and ask you if you recognize those as tke 

18 } checks to which’ you have been referring as the three i 

19 | checks received from Allied pursuant to the margin 

\ | 

20 | call. 

21 (Pause.) 

22 | A rt recognize them, sir, as being 2 facsimile 

23 of the three checks we received. j 

24 | 0 And you have had a chance just now to 

25 total the amounts of those three checks and they come 
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out to $1,151,000, is that correct? 
A That is correct. 

MR. O'DONNELL: I offer these in evidence. 

MR. KIRSCH: tT have no objection. Again 
defendants some time agao asked if we could find them, 
we would produce the originals. Again, the bottom parts, 
through age, you make it rather difficult. 

MR. O'DONNELL: I will accept that. May 
I call these to the attention of the jury. 

THE COURT: Yes. 

MR. O'DONNELL: These checks are each dated 
November 15, 1963. They are on the printed logo, Allied 
Crude Vegetable Oil Refining Corporation; they are 
made payable to the order of Ira Haupt & Company in each 
case, and in ea case the remittance statement says 
Re: margin, with the amount of the checks. 

The checks are in the amount of $350,000, 
$350,000, and $451,000, which I believe totals $1,151,000. 
Those are signed by Allied Crude made payable to the order 
of Tra Haupt & Company. 

(Defendant's Exhibit 19 received in 

evidence.) 
Q Did you say, sir, that you sent the check 


upstairs to Mr. Stevens? 
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AFTERNOON SESSION ! 


2:00 p.m. 


(In open court, jury present.) j 

F R ED SA RT O RR, resumed the stand 
and testified further as follows: 

MR .O'DONNELL: May I proceed, your Honor? j 

Your Honor,during the noon recess we have 
substitut2¢ as Defendant's Exhibit 19 the original three 
checks and the attached remittance statements or stubs. 

All three of these checks, of course, 
are tne ones that total $1,151,000 made Ppyable by 
Allied to the order of Ira Haupt drawn on the First 
National Bank of North Bergen, New Jersey, and it is uné@is- 
puted, your Honor, by the attorneys for the Plaintiffs 
and the defendants that these three checks in that 
amount have never been cashed. I believe it is undis- 
puted they were in the possession of Ira Haupt from 
November 15, 1963 on until sometime in early 1964 
when they were discovered. That is all I think we have 
to do at this time. 

THE COURT: Fine. 

MR. O'DONNELL: There is further evidence on 


that that we don't have to go into with Mr. Barton. 
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MR. O‘'‘DINNELI: I didn't say lots of others, 
pessibly others. 

MR. KIRSCH: I'm sorry. I misheard. 

Distrib ion was limited mostly to Haupt 
personnel, custemers. 

Q ; you wrote that particular market letter 
for the close of the market on November 14th, did you 
discuss what you were writing for that particular issue 
with others at Haupt? 

A No, sir. 

THE COURT: What is the answer, Mr. Barton? 
THE WITNESS: No, sir. 

@) Do you recall what you wrote in that article 
on November 15th? 

A tO. C+ Se I recommended that wheat, soybeans, 
cottonseed oil and soybean oil should be s0]d on the 
basis of my own analysis. 

‘?) After you had written the article did you 
discuss it with anybody? 

A Mr. Stevens. 

9) Will vou tell us about your discussion with 
Mr. Stevens and when it was? 


A He asked m-, “Assuming you are right, how 
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far down do you think the market will go?" 
I answered, “Two to two and a half cents 


provided Tino can meet his margin calls." 
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QO Will you tell us what you recall happening 


on that day? 
THE COURT: When is this? 
MR. O'DONNELL: Monday, November 18, 1963. 
A Before the market opened I asked Stevens 


for instructions about selling or whatever he wanted me to 


do. 
He said, “Do nothing. Keep me posted." 
10) Selling what, sir? 
A Liquidating the position which it had 


become our right to do so because he hadn't met his 


margin calls. 


Q That is of course DeAngelis and the Allied 


position? 


A Correct. 
@) What did Mr. Stevens say? 
A He said no, don't do anything, just keep 
me posted. So knowing that 1 cent fluctuation meant a 


loss to us of $9 million, 1/4 of a cent would be 
$2-1/4 million, so I told him I would keep him posted 
every 15 minutes or every change of $2-1/4 million, which- 
ever came first, which I did. 

During tre day we received calls from the 


produce exchange and from our clearing brokers in 
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(Defendants' Exhibit 82 was received in 
evidence) 
MR. O'DONNELL: May I read this to the 
jury. 
(Mr. O'Donnell read tothe jury from 
Defendant's Exhibit 82 in evidence) 
Q With respect to this ex-pit transaction 
represented by Defendants' Exhibit 82 in evidence 
did that transfer increase the net long position of 
Ira Haupt on November 18, 1963, sir? 
A By 2510 contracts. 
4 
Q Did you have any conversation with Mr. Stevens 


about this transfer and that increase in the net long 


position before it was done, sir? 


A (No response) 
Q Did you get his approval for it? 
A His approval wasn't required because it is 


entrely in Mr. Peters' discretion as to whether he 
wants to leave it with us or take it back. 

Q Did you check with Mr. Stevens at all with 
respect to this, do you recall, on November 18? 

A I don't remember, sir. So many things 
happened that Gay. 


Q Did you at any time on November 18, Monday, 
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ought to start selling those positions? 
A No. 
Q On the 18th did anyone at Ira Haupt to your 
knowledge go over to Allied to get any more margin 
or collateral or security for the position that 
Allied had with Ira Haupt? 
A Newman went there. 
12) bo you remember who sent him there? 
Was that Mr. Stevens? 
A Stevens sent him there. 
re) Did Allied furnish Mr. Newman with any 
kind of security? 
A With a warehouse receipt for 60 million 
pounds of cottonseed oil. 
Q Was that in the form of a field warehouse 
receipt, sir? 
A It was a field warehouse receipt. 
(9) Not a New York Produce Exchange registered 


receipt? 


A NO 3: Bit 

ie) Was thatfor 60 million pounds of oil, do you 
recall? 

A It was. 

0 Do you recall what the approximate value of 
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that was on that day? 


A (No response) 

Q Is that $5 million or more? 

A The figure in mind is 5 million 4. 

Q Were those warehouse receipts that Mr. Newman 


got from Allied on November 18, 1963 good ones? 


A Later it was proved that they were not 
good, 
Q Proved to be forgeries as of that day, were 
they not? 
A As of that day, yes. 
‘ 
Q Did you have a meeting or any meetings at 


Ira Haupt on the evening of November 18, i963? 

A Yes. I was working with Mr. Stevensin 
the compilation of our assets inthe form of warehouse 
receipts and export documents, and on the basis of 
those documents we were solvent. 

Q Ira Haupt was solvent? 

A We did not question the validity of the 


warehouse receipts. 
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12) Did Mr. Stevens ask you to prepare a complete 
summary of the Allied account at that time? 

A 746, . 2: G26; 

@) Do you remember what that summary showed as 
to Allied's debts or debits to Ira Haupt & Company? 

A I don't remember what the compilation showed. 


I remember the total loss. 


Q What was that, sir? 
A 18 million dollars. 
Q With respect to the loans, were the 10 


million dollars in export loans and the three million 
dollars in product loans still: outstanding? 
A They were still outstanding, which made a 
total of 31 million dollars. 
THE COURT: I don't understand what you mean 
by the loss. This is on the 18? 
THE WITNESS: The total loss on the final 
liquidation. 
THE COURT: You mean the final liquidation? 
THE WITNESS: Yes, sir. 
THE COURT: I'm sorry. The question was about 
position compilation on the 18th. 
Q On the 18 there was a compilation of the 10 


million dollars and the three million dollar loans, is 
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that correct, that you made for Mr. Stevens? 

A (No response.) 

Q What was the compilation that you were making 
for Mr. Stevens on the evening of the 18th? 

A We took the value of the collateral at the 
market price of that night and the amount of money we 
owed, that Allied owed us, and the collateral was 
in excess -- the valued collateral was in excess of 
the amount of money that Allied owed us. 

Q That is why Ira Haupt, you believed was 
solvent as of the 18th? 

A That is correct. 

Q Were there any additional margin calls made 
on November T8th of Allied, to your knowledge? 

A Yes, sir.. The market had gone down a little 
more than a cent and I think that the additional margin 
call was in the amount of nine million dollars; in 
addition to the 15th and the 14th. 

Q Was Mr. Stevens informed of that fact, atz, 
that that margin call was made? 

A He certainly was. 

Q Was Mr. Brenner a partner of Ira Haupt 


at this time in November of 1963? 


A He was at that time. 
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Q You also testifiedthat when Haupt made 
the first export loan to Allied in May, 1963 it 
received certain documents, including a field warehouse 
receipt, is that right? 

A That is correct. 

Q Were those the same documents that Haupt 
delivered to the Chase Bank in connection with the loan 
that Haupt obtained from that bank? 

A Those would be the same documents. 

,) And the warehouse receipt was made out to t: 
Chase Manhattan Bank for the account of Ira Haupt 
& Company? 


A Into correspondeice with the letter of inte:t 


10 


When you spoke of this broad margin, it's 
a fact, is it not, that under the rules of the exchang« 
as you undrestood them at the time, Haupt was not requ: 
to obtain any original margin from Allied, is that 
correct? 

A That's correct. 

Q And in fact, it received $300 in cash and 
$100 in produce for each conduct, is that right? 

A Yes. 

Q When you say $100 in product, actually, the 


base value of the warehouse receipt would be $143, 
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! 
- i wouldn't it? 
| 
3 | A Right. ; 
} 
4 | 2) So you always had that 30 per cent margin 
| 
5 | of safety, if you will? 
oe A That is correct. 
. i 2) Did Haupt ever take produce margin for 
8 ; ‘ ; 
variation margin payments from Allied? 
9 
A No. 
10 i| @) That was always cash? 
11 i A That was always cash. 
9 
12 1 THE COURT: What was that gquescion? 
3 | } 
1 MR. KIRSCH: Did Haupt ever make product 
14 i| margin Or variation margin. In other words, did it 
! 
15 i ever take a warehouse receipt as payment for | 
| 
16 i variation margin from Allied. 
I 
{| . 
7 rHE COURT: Now I get the question. Sorrv. 
18 \ MR. CIMAN: Do you mean other than on 
19 | November 18? 
20 THE COURT: No. Now I understand. You 
21 said did tney take product margin as variation margin. 
| ! 
i} 
2 } MR. KIRSCH: Right. 
23 | | 
| THE COURT: I thought you said product 
24 | margin and variation margin. 
| ; 
25 | MR. KIRSCH: I'm sorry. The answer was 
| SOUTHERN [!.TRICT COURT REPORTERS, U.S. COURTHOL+E ' 
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you talked to Mr. Berg did you tell him the name of the 
customer, Allied? 
A I don't remember specifically. I may have 
told him, but I'm not sure. 
MR. O'DONNELL: Your Honor, it's in the 
letter, I believe. Here's Defencants' Exhibit 35, 
and the witness has testified that he sent the Allied 


letter with the Ira Haupt letter. 


THE WITNESS: Sir, is that the 6B or 6A? 
Q 6A. 
MR. O'DONNELL: No, that is the 6B ex-pi~t. 
| 

MR. KIRSCH: I'm sorry. I was asking about 
the 6A. 

MR. LIMAN: He asked him about the office 
transfer. 

MR. O'DONNELL: I'm sorry. 


MR. KIRSCH: I'il use this one too. 
Q Didyou discuss with Mr. Berg or say anything 
to Mr. Berg about your concern over a potential squeeze? 


A 5-034, 
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i 
2 |I Q What did you say to him about a squeeze? 
! 
3 | A I told Mr. Berg that insofar as the bulk of 
1} 
4 \ these contracts coming over to us were October contracts, 
| 
5 I th I would ask Mr. DeAngelis to furnish a letter 
6 || guaranteeing that he would not take delivery. 
7 Q Did Mr. Berg say anything about being 
HI 
8 | concerned or anything about a suqeeze,in return? 
] 
9 | A No. 
! 
10 } Q He just said, "Yes, that is fine." 
! 
ll | A That's right. 
| 
12 || Q Was Mr. Kamerman present during this *on- 
13 || versation? 
] 
14 | A Mr. Kamerman was present. The conversation 
| 
15 1 took place in Mr. Stevens' office after I had discussed 
16 | with Stevens, after he had revealed to me what the nature 
; 
wo of the transfer was to have been. 
! 
18 | THE COURT: You know, Mr. Kirsch, that you are : 
19 | reading the basis of your objection to the conversaticn 
20 | he had with Mr. Berg at > la’ ~ date, in his testimony. 
21 MR. KIRSCH: I don't think the conversation 
2 | he had with Mr. Berg at a later date relates at all to 
23 these conversations, your Honor. 
A THE COURT: I know they don't, but -- I'm 
25 sure they don't, but if you can get them in, I'm “ure the 
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MR. KIRSCH: If there is no objection to 
266, I would like to put in the September 30th letter and 
attachments. 
(Pause. ) 
MR. LIMAN: No objection to September 30th. 
MR. MINNEROP: No objection. 
(Plaintiff's Exhibit 266 received in 
evidence.) 
THE WITNESS: Mr. Kirsch, may I amend my last 
answer to include the statement: that if I asked for a 


guarantee, I must have told Mr. Berg that it was Allied, 


“all right? 


Q Fine. Do you remember whether you told him 
anything else besides being Allied and that you were 
concerned about a squeeze? 

A Not that I was concerned ahout 4a squeeze, 
but that I wanted to prevent a possible squeeze. 

MR. KIRSCH: At this time, your Honor, Ii 
would like to read into the veces the letters. 
THE COURT: All right. 
(Mr. Kirsch read to -he jury from 
Plaintiff's Exhibit 263 in evidence.) 
MR. KIRSCH: I would like to read the Novemher ‘ 


13th letter. , 
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(Mr. Kirsch read to the jury from Plaintif E's 

Exhibit 264 in evidence.) 

0 When you talked to Mr. Berg, us you testified 
on direct examination, approximately September 25th 
or 26th, with respect to the ex-pit of 2,454 October 
cottonseed oil contracts in the liquidation, did you 
during that telephone conversation refer to Allied 
again? 

A Yes, I did. 


9 What did you say about Allied specifically 


A That he wanted to liquidate his -- a ‘portion 
of his October position through the medium of a 6-B 
transaction involving warehouse receipts. Being somewhat 


unfaniliar with the requirements -- 
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2 | Q You say sorewhat unfamiliar. 
3 dad you ever done a 6-B ex-pit hefore? 
! 
4 | A No. 
5 | (@) Continue, please. 
‘ 6 IT asked him what documents I should obtain. 
7 He told me the contract, the description of 
8 | all the numbers of the warehouse receipts. That is all 
9 that was required. 
: 10 | 9) You told him you would get that information 
ll and sen“ it to the Secretary; is that correct? 
12 | A We got that information and we sent it to thc 
13 ! Secretary. 
14 9 He said that was acceptable? 
15 A He told me -- he didn't reply -- let me 
| ’ 
16 | put it this way. He didn't tell me that after the 
: 17 | receipt of the ducuments that they were acceptable. 
I 
18 He told me that those are the documents TI should get. 
19 Q Was Mr. Kamerman present when you made that 
20 call to Mr. Berg on September 25th or 26th? 
rf 
21 A Yes, he was present. 
22 | .@) Did you repeat out loud to Mr. Kamerman and 
23 | Mr. Stevens what Mr. Berg's responses were to your 
. 
2A | questions? 
25 | A I didn't repeat to them, but I repeated to 
| 
i 
Ht 
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Berg to be sure that they heard what [ said. 


When you say to he sure that they heard what 


you said, you mean to be sure that Mr. Kamerman and 


Mr. Stevens hneard? 
That is: correct: 

@) Turning to this conversation that you testified 
to on direct that you had with Mr. Berg in October 
concerning Overworld Trading. 

Do you recall that? 


I do. 


Did you call Mr. Berg? 
I called Mr. Berg. 
® 

(@) Exactly what did you say to him, as best you 
can remember? 

A In substance I would have said that I wanted 
to yet some short positions on our books to reduce our 
net long position. 

@) Did you tell him what your net long positior 

t O24) nok. 

Did you mention the word Allied to him? 

A Whether T did or not is immaterial because I 


mentioned to him that I received the name of Sverworld, 


and he said, “Be sure that there are no interlocking 
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2 conditions between Overworld and Allied." 
3 Q So he used the word Allied when you referred 
4 to your long position? When you referred to Haupt's 
5 ? long position, Mr. Berg responded with the word Allied, 
6 is that right? 
7 A T think he knew that Overworld and Allied : 
i 
8 were in the same complex. 
9 Q In any of these three conversations with 
10 | Mr. Berg that you have testified to, Mr. Barton, did he 
11 | tell you that the Clearing Association had expressed 
12 concern to him over the increasing concentration of 
13 | contracts in the hands of a reléetively few clearing 
14 | members? | 
| 
15 \ A You are now referring to my conversatins 
16 | with Mr. Berg during the month of October? 
; 17 ! Q During the month of September or October, 
18 | any of those three that you testified about. 
19 | A The answer is no. 
2 | Q Did he say that he had been told by the 
21 | Clearing Association that large offsetting positions are 
22 | established by apparently affiliated interests through the 
23 | medium of ex-pit transactions and are often liquidated 
2A | by the same method? Did he tell you that ir substance? 
25 | A I must answer no to that question, too. 
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9) Did he tell you that the Clearing Association 
had stated that it believed the’ situation to he unhealthy 
and was concerned that the position of the Kxchange and 


of the Clearing Association might be jeopardized? 


A Not in any conversations during September or 
October. 
(@) Did he tell you any of those things in any 


conversation that you had with him prior to November 
20th? 

A No,sir. 

a) Nid Mr. Berg tell you in any of these con- 
versations that he had talked to Mr. DeAngelis and that 
Mr. DeAngelis had promised to reduce his position? 

A Ro; 625% 

2) Going back now to the beginning of the taking 
on of the Allied account in the spring of 1963. 

Was the proposal that was accepted in May 
1963 substantially different in your opinion from the 
proposal that was rejected in 1962? 

MR. O'DONNELL: Objection, your Honor, to 
relevance. 

MR. KIRSCH: He went into this, your 


Honor, on direct as to how they turned down the deal 
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@) So far as you knew, Mr. Barton, prior to 
November 20tn and the close-out, did you or, to the 
best of your knowledge, any partner or employee of Ira 
Haupt & Company have any knowledge that any of the 
warehouse receipts or forward sales contracts that Haupt 
received from Allied were in any way forged or counter- 
feited? 

A Tf the fact of forgery was established after 


the 20th, the answer is no one knew. 


@) And certainly you did not? 
A I didn't know. 
Q To the best of your knowledge, you and no 


partner or employee of Ira Haupt & C mpany believed or 

had any reason to believe there was no oil in the tank 

farms at Bayonne, New Jersey, did you? 

A No. 

MR. KIRSCH: May I just confer for a moment, 

your Honor? N 
(Pause.y 
MR. KIRSCH: I have no further questions. 
MR. O'DONNELL: May I proceed, your Honor? 


THE COURT: Yes. 
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REDIRECT EXAMINATION 
BY MR. O'DONNELL: 
With respect to the letters from Allied 
that were obtained by Haupt with respect to the 
guarantee that Allied would not take delivery, Mr. 
Barton, did you tell Mr. Berg that the point of that 
letter was to protect against the possibility of the 
squeeze that you thought might otherwise be possible? 
A That was the motivating ‘ason for suggesting 
we get a letter, non-receipt. 
(9) Also you have said that you did not know and, 
to the best of your knowledge, nobody at Haupt knew 
that any of the warehouse receipts or I guess I can 
include export contracts as well that Allied had were 
forged prior to November 20, 1963. 
But is it also fair to say that neither you 


nor, to the best of your knowledge, anybody else at 


Haupt ever ‘checked in any way to see whether there 


were any warehouse receipts that were forged or 
export contracts that were forged? 

MR. KIRSCH: Objection, your Honor. i think 
there has been testimony as to what they did and how 
they received them, passed them on. 


THE COURT: The objection is overruled. 
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their role in the report. This will bring in an entire 


side issue which will put the CEA on trial rather 
than the defendants. 

THE CO'JRT: I don't know how far we can go 
with it. I'm not going to allow any analysis of the 
CEA or Side issue on that, but it does appear to me that 
one of the facts that a jury is entitled to have, we 
all analyze from the perspective of removal, I think 
the fact that the -- the defendants are entitled to 
have’ the jury consider as one of the facts if it 
makes a determination on this matter, is what the CEA, that 
had responsibility for enforcing the Act, feit in this 
record, if this is an offici.ul document. 

MR. HARRIS: I may also add that we believe 
there is evidence in the document itself that casts some 
doubt to the truth worthiness of this document, which is 
a factor mentioned in the rules. This document wasn't 
widely distributed, it has got code numbers on it, 
there is a list of who got it and these are crossed 
out. 

[The copy I eventually saw was No. 2158, 
which was starting at 200. So obviously it wasn't 
widely distributed. I think we are entitled to have 


whoever authored this document. It is not clear from the 
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Produce Exchange. Maybe the Produce Exchange would 
have agreed with him. We could obviously cross examine 


him about it. 


MR. HARRIS: Your Honor, may I hand up the 
outline of the testimony of Mr. Raclin that I have given 
to all the defense counsel last week. 

There is nothing in that outline about the 
matters they are talking about. 

MR. LIMAN: What he observed himself. You 
say what did somebody observe himself. Then you get int» 
the question of what did he do with this knowledge. 

He should have brought it to the attention 
of his board. He probably should have brought it to tt 
attention of the Prodtce Exchange, but he didn't. 

MR. HARRIS: That is not what Mr. Raclin is 
being called to testify about. 

MR. LIMAN: As long as we understand. 

MR. HARRIS: I thought we did. 

MR. LIMAN: I wasn't sure from that outline. 

THE COURT: All right. Bring in the jury. 

-- Before the jury comesin, I have your 
memorandum, Mr. Harris. I also have the affidavit 
of Mr. Caldwell. This was testimony in 1965. This is 


in regard to this investigation. He indicates that the ! 
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2 investigation was made under his supervision ana other 
3 responsible officials in the Commodity Exchange Authority, | 
| 
4 | that the information was analyzed and developed and on ; 
5 the basis of this they reached certain conclusions. | 
6 | The only reason as I can understand it 
7 that I would have for not admitting this is if I found . 
8 that it was unrelabile. It is a governmental report. 
9 Is not a part of the case, I gather, because the 
10 | defendants have cut down their investigation, but you have 
ll | a copy of it. It is Mr. Caldwell's -- 
12 MR. HARRIS: It is the same problem, your 
13 | Honor. It is an out of court statement bysomebody 
14 | in another proceeding. We can't cross examine Mr. Caldwell. 
15 How can we determine how reliable his report 
16 is if we can't ask Mr. Caldwell or his staff? 
17 MR. BERNFELD: Your Honor, may I speak to 
18 this problem? ' 
19 The problem is a different one. When we 
20 requested the documents from the Commodity Exchange 
21 Authority in this other action, among the documents 
22 requested was included a report of investigation. We | 
23 had a very broad request which w uld have included / 
24 such report. No such report vas produced. 
¥ 
‘ 25 I have no way of knowing whether the } 
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statement of Mr. Caldwell's affidavit bears any relation 
to this report, your Honor. 

THE COURT: He says he is talking about the 
report. 

MR. BERNFELD: In that case this document was 
suppressed by Mr. Caldwell -- 


THE COURT: That is not the problem. 
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3 THE COURT: That's the thing for you to 
| 
4 meet. Call the jury in. I have Caldwell's affidavit. 
5 | MR. BERNFELD: I would like to point out, 
6 your Honor, that the following three points: your Honor , 
| 
7 has ruled during the course of this trial that data that 
8 | 
was unavilable to the regulators of the board of managers 
8 has been a basis to exclude plaintiff's exhibits. There 
| 
10 | is much date in here that was unavailable in the 
' 
‘ ll | normal course of the board of managers. 
12 | 
Secondly, the document is replete with 
’ 
13 charts and graphs which I believe are no different -- 
14 THE COURT: The only thing that the 
15 defendants want it in for is that they made an 
16 investigation and conclusions. If you would redact 
W it, I'm sure they would probably like that better. | 
( 18 MR. BERNFELD: There's a third problem with | 
19 it, your Honor. The entire report integrates soybean oil, 
20 peanut oil, lard and a variety of other commodities ‘ 
! 
2 in reaching the conclusions. ! 
2 Your Honor has ruled, and we have tried to ; 
3 go into these subjects, that they hive been inadmissible. | 
2A I don't believe that we can segregate this 
. { 
*- 5 } 
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2 | DIRECT EXAMINATION 
it 
3 | BY MR. HARRIS: 
ee Q Mr. Raclin, how are you currently employed’ 
5 |i A At the present time I'm a senior vice ' 
a | president of Paine, Webber, Jackson & Curtis in 
HI 
7 i charge of their commodities, national commodities, and ' 
8 || Parare x ; 
I @irector of the firm. 
9 Q What is the business of Paine, Webber, 
10 i} Jackson, sir? 
tl 
11 A Investment bankers, stockbrokers, commodity \ 
I} 
12 brokers, active in government, municipal agency, equities 
13 and debt. 
M4 i 9 Where are their offices located? 
i} 
15 | A Their headquarters are 140 Broadway. They 
16 i} have 120 offices in the United States, six or seven 
1 
V7 offices abroad, ranging from Tokyo to Geneva, Lugano, 
18 Europe. 
i} 
19 9) Where is your office located? 
i 
20 | A 288 South LaSalle, Chicago, Illinois. 
| 
21 | Q For how many years have you been in the 
= 22 
| commodity and commodity futures business, sir? 
| 
3 Ci 
A Formally since I got out of the marine ' 
| 
24 corps in 1946. | 
| bs 
25 } Q What academic degree do you hold? ' 


SOUTHERN DisfRICT COURT REPORTERS. U.S. C DURTHOUSE 
FOLEY SQUARE. NEW YORK NY ~ “9 ltso 


1921a ' 
. 
: 1 hpr Raclin-direct {s599] 
2 A I hold a BA, Dartmouth College, 194d. 
3 Q Can you just briefly trace your business 
4 career after you got out of college, sir? ; 
5 A From 1946 to 1952, I was an employee, a = 
6 partner, a vice president, as the form charnges of my | 
7 father's brokerage firm which was a cash vegetable i 
8 | Oil brokerage firm. 
9 | The next two years I was a vice president 
10 and director of World Commerce Corporation, which was an 
ll international corporation which chairman was Edward 
12 | Stetinius, previously Secretary of State. 
13 | : I then became for 11 years a general partner 
14 | of Bache & Company, who are in identical business with 
15 Paine Webber, andin the last ten years I had been a 
16 | partner of and later vice preisdnet and then senior 
7 | vice president of Paine; Webber, Jackson, Curtis. 
18 Q In your experience in the commodities 
19 business, have you dealt with vegetable oils? 
20 A I have been a cash vegetable oil broker in 
“1 vegetable oils and substituteds. 
2 I have been a futures broker. 

‘ i 
ca I would gather I would be considered one of the 
a most active in the country. ‘ 

: 25 | Q In vegetable oils? 
| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTH®*t’: E 
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A Yes, 
Q Does that include cottonseed oil, sir? 


A I have traded as a broker in c»ttonseed 
oil, cash and futures, yes, for customer accounts. 

Q 90 you have any personal experience inthe 
operations of and the regulation of commodity markets? 

A Yes. In the course of business I have been 
a director cf the Chicago Board of Trade, I have been a 
director of the Chicago Mercantile, I have Leen president 
of the association of commodity brokers, I have while 
on the board of trade been involved in their various 
committees, the cottonseed oil committee, arbitration 


committee, clearing house committee, I have been a 


governor of Chicago Board Clearing Corporation -- do you 


want the security side? 


@) You mentioned a clearing corporation. 
A Yes, 
Q Is that the clearing house that works 


with the Chicago Board of Trade? 

A All trades of the various commission 
member firms of the Chicago Board of Trade clear their 
trades through the Chicago Board of Clearing House and 
are stockholders therein and mutually responsibie 


therein. 
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QO In addition to your practical experience 


have you done any lecturing in the field of commodity 
futures market? 

A Yes, I've been invited on two occasions to 
adress the International Oil Seeds Congress which is 
held normally in a different city, normally in Europe 
but last year for example in Abidjan, Africa. I have 
been invited and lectured at Harvard University, 
Minnesota, Wisconsin, Michigan State, Purdue and on 
occasion other places. 

Q Are you familiar with the manner in which 
commodity exchanges operated during 1963? 

A Yes, I at that time was a director of the 
Chicago Board of Trade and a Governor of the Clearing 
Corporation; simultaneously. 

‘@) Are you familiar with the futures markets on 
which vegetable oil futures were traded during 1963? 

A Yes, I was very active in the trading of 
those in 1963. 

Q Just in a general sense, what were your 
duties as a director of the Chicago Board of Trade in 
1963? 

A Well, the duties of a director -- 


MR. O'DONNELU: I object to this, your Honor. 
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I don't see what the duties of a director of the 


Chicago Evard of Trade has to do with this case. 


MR. LIMAN: He asked him what his duties 


That is what the question 
MR. O'DONNELL: I object to that on the ground 
of relevancy. 
THE COURT: I think it is background to 
get the measure of his experience. 

A When T became a director of the Chicago Board 
of Trade the first thing I had to do was read carefully 
and endeavor to understand to the best of my ability the 
rules and regulations. Then it became a requirement th- + 
any governor or any director had to see that the 
present rules on the books were fairly and equitably 
enforced via the structure of the Exchange, and to see 
that if it was necessary, that new rules be introduced 
to meet new conditions that might have to be chanyed 

an equitable and fair manner to all participants 
the Exchange regardless of what they did. 


There are various components of the industry 


Q Were you generally familiar with the manner 
which the New York Produce Exchange operated during 


1963? 
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Yes. I had customers who had positions on 
the New York*Produce Exchange and I executed orders in 
behalf of those customers. I was familiar with it. 
Q Prior to coming here today, Mr. Raclin, 
have you obtained in more detail familiarity with the 
regulatory structure and responsibilities of the directors 
of the New York Produce Exchange in 1963? 


A I have obtained and have read on several 


occasions tne rules and regulations, a copy of the 


bylaws, copy of the rules for cottonseed oil trading, 


three different documents and I have them with me. 

@) Are you able to compare the functions and 
duties of directors of the New York Produce £xchange in 
1963 with those of the Chicago Board of Trade in 1963? 

MR. LIMAN: I would object to that. 
THE COURT: Sustained. 

‘@) Based on the study you have indicated you have 
made prior to coming here today, can you describe in 
general what the duties were of the directors of the 
New York Produce Exchange in 1963? 

MR. LIMAN: Objection, your Honor. That is 
a question for your Honor to define for the jury. 
THE COURT: Sustained. 


Is service on the Board of Directors a 
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markets and within certain limitations all of the 
commodities markets operated under that law. 

MR. LIMAN: The word "required" your Honor -- 
if he wants to ask a question to establish whether he 
is familiar, which he probably is, with customs and 
what they customarily look at, but to say "requirement", 
that is your Honor's function. 

THE COURT: It seems to me that is what you 
have to do and I assume that it is what you intend to 
do to try to find out whether or not there was a custom 
and usage and he can tell us that, with respect to 
operations in the commodities futures market. 

MR. HARRIS: I will rephrase the question, 
your Honor. 

.@) Mr. Raclin, what were some of the market 
indicators, if any, that members of the Board of Governors, 
or Board of Directors of the commodities markets customarily 
observed and looked at during 1963? 

MR. LIMAN: Same objection on lack of 
foundation. z 
MR. HARRIS: I will ask if there was a 


general custom, your Honor. 


MR. O'DONNELL: I object to this. How 


could he possibly know what the general customs were of -- 
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supply and demand situation. 

Another one might be the volume of ex-pit 
transactions. 

Another one might be the Government reports 
of long and short traders that would show the shift of 
Ownership going on which might require further 
action after further investigation. 

Some of the things after investigation would 
require no action. 

Q Would vou include the number of deliveries 


taking place on the exchanges as one of the factors 


it was customary for directors to look at. 


MR. LIMAN: Objection as leading, your Honor. 
THE COURT: Objecticn sustained. 
Quite frankly, Mr. Harris, I don't 
think you have established that Mr. Raclin is in a position 
to testify about custom and usage in the first place. 
I don't think that has been established at all. 
I don’t know why the defendants den't object 
but maybe they were waiting. 
(@) You indicated earlier that you have been 
connected with more than one commodities market, is that 
right? 


A Yes. I have been a member of the Winnipeg 
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Grain Exchange, Kansas City Board of Trade, Minneapolis 


Grain Exchange and the Chicago Board of Trade. Four 


4 exchanges. I have served on some committees of tlu:-¢ | 


5 other exchanges. 


| 
| 
} 
| 
| 
18 | 


19 
20 
i} 
21 i 
22 | 
2 | 
| 
a | 
9 
25 | 
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the SEC Act as much as you can. 

Q In your experience in the commodities business 
have you reached any conclusions as to whether commodities 
markets say in the United States operate in similar 
fashion to one another or operate differently? 

A Gererally speaking -- 

MR. O'DONNELL: That is just a yes or no, 
isn't it, your Honor? The question calls for just a yes 
or no answer. 

THE COURT: I am not sure of that. I am no" 
sure that can be answered yes or no. He can answer 
it yes or no. I'm sure that is going to require some 
explanation. 

MR. O'DONNELI.: I object to this question 
on the grounds of lack of foundation. 

THE COURT: That objection is overruled. 

A Generally speaking, they are all auction 


markets. So in general principle, they all operate that 


way, with buyers and sellers meeting and arranging trades 


by auctions. 
But to various degrees in minor areas 
the customs are different on each exchange. There is 
a discrepancy difference in each exchange. They are not 


identical. 
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(@) Do you remember whether it was after the 
debacle? 


I don't know. 


You don't know whether it was after 1963? 

No. 

As I understand your testimony, you have 
been a member of the board of only one regulated 
commodities exchange and that's the Chicago Board of 
Trade; am I cor.ect? 

A That is correct. 


(9) You said right at the beginning that in 


giving your background as a director of that exchange 
that you saw your responsibility as seeing to it that 
rules were fairly enforced via the structure of the 


exchange. 


Do you remember that? 


A That is correct. 


Q By the structure you are talking about the 


staff and committee system of the exchange; am I 


correct? 
A That is correct. 
Q Is it a fact that while various excnanges 


may have committees that have the same or similar names, 


you are aware of the way in which those committees operate, 


SOUTHERN Di: TRICT COURT REPORTERS, U.S. COURTHO! si: 
FOLEY SQUARE, NEW YORF. N.Y. — 791-1020 


193la 


gr10 Raclin-direct 5629 | 


vary from exchange to exchanse? 
A They certainly do. 
Q Have you ever attended a meeting of the 


board of directors of the New York Produce Exchange? 


Ho, @ixr. 

Have you ever attended a meeting of a 
the Winnipeg Exchange? 

Yes; six. 


Q You have attended how many meetings of the 


Winnipeg Exchange? 

A One. 

Q Were you there as a consultant: on a speciai 
subject? 

A No, sir. As I remember it, they were 


contemplating a new futures contract and wanted to get the 


opinion of the various commission houses, whether or 


not we thought it would be successful, and they 


were asking for testimony. 
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your Honor, so I don't think there is any use in 


repeating it. 


I will move to another subject area. 


MR. O'DONNELL: If he is not qualified I 


don't see how he can move to another subject,your 


Honor. 

THE COURT: He is not qualified to testifv 
as 12> custom and usage. I don't know where he is 
going now. I have to wait for the question. 


DIRECT EXAMINATION CONTINUED 
BY MR. HARRIS: 

Q Mr. Raclin, have you as part of yur duties 
in 1963 in the commodities business, did you keep abrea 
of market conditions in the vegetable oil futures 
markets? 

A Yes. Vegetable oils are interchangeable, 
and vary as to price differentials as to supply and 
demand. 

If you are a soybean futures broker in 
Chicago you must know the value of peanut oil, lard, 
choice white grease, cottonseed oil, linseed oil, sun- 
flower oil, rapeseed oil, walnut seed oil. You have 
know the whole competitive structure spectrum if you 


are talking about vegetable oils to be able to do your 
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job. 
MR. LIMAN: I'm sorry, your Honor, was 
it -- what kind -- 
THE WITNESS: Walnut seed oil, an exotic 
oil. There are lots of oils. 
Otosica. 
Q In the course of your duties in 1963, did vou 


keep abreast of conditions in the cottonseed oil? 


A Yes I had to, for the simple reason 


that as always, there is a price differential cottonseed 


is worth. A contract in New York is a delivered, 


refined contract and it must be compared with what the 


value of cottonseedidéil is. "If -- 

MR. O'DONNELL: I don't think this is 
responsive to the question, your Honor. The question 
is whether he kept abreast of cottonseed futures. I 


don't think we need a speech with each answer. 

THE COURT: I don't believe that Mr. Raclin, 
who may be more qualified to give an opinion of cotton 
seed oil, because he has been in the market, but I 
don't think his opinion in regard to the matter is goinc 
to be any value to us at this time. 

MR. HARRIS: I think Mr. Raclin is more 


qualified because he has personal experience both as a 
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i director and active partiéipant in commodities and 
2] 
vegetably oils than probably the experts who testified 
4 
| on both sides. He is capable of discussing what a 
5 | 
manipulation is and what activities took place in 1963 
6 | 
! and -- 
2 | 
ap THE COURT: He is gcing to testify as to -- 
8 |i 
MR. HARRIS: He is capable of drawing 
9 || 
i conclusions based on the facts he kept himself apprised 
| 
10 || 
l of what was going on. He has some knowledge of the 
Se 
i great salad oil swindle and I think I am entitled ‘to 
12 
! show him the exhibits and the facts that this existed 
13 || 
\ on the procuce exchange and if he thinks that it "as a 
14 I 
! healthy market or if the market was manipulated or not, 
6. 
and go through the ex-pit transactions. 
16 | 
! He does this for a living for 30 years, yowr 
17 H 
Honor. 
18 
MR. O'DONNELL: For his living, your Honor, 
19 
he didn't do anything with respect to the produce 
20 ' 
exchange in 1963. The records so show. ; 
21 
MR. HARRIS: Neither did Henry ARthur, or 
22 
Roger Gray or Reynold Dahl. 
23 
THE COURT: The difference between 
24 
Dr. Ar<hur, Gray and Dahl was the fact that they 
*- 25 
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had studied the whdéle subject and made a study of it all 
their life, their life's work and they were giving us 
something in regard to it. This man has worked in 
Chicago and he says the way these various exchanges 
Operate, he testified they are different and there are 
differences in regard to it. 

I don't think if that's where you are 
going, he is qualified to give us any help. 

MR. HARRIS: If you want me to go 
whether he is familiar with ex-pit trading, or familiar 
with how contracts -- I can go through tnat, your 
Honor. Rule 702 indicated you can have a witness 
qualified by knowledge, experience, education -- 

THE COURT: He has told us he has never 
traded on the New York Produce Exchange. He has been 
involved in Chicago where he has traded; he has 
given advice in London and Singapore but they're not the 
New York Preduce Exchange. He has testified before 
a member ofthe pwoard in Winnipeg. 

But, he has not traded on the New York 
Exchange and he has indicated that they all operate 
differently. ©o, he is’ going to tell us from his 
experience in Chicago what his views are what should be 


in New York and I don't think -- 
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MR. HARRIS: Your Honor, that is not what 
he said. He has testified -- 

THe COURT: That iswhat he said up to now. 

MR. HARRIS: Your Honor, the transcript 


wiil speak for its. He said there are some 


differences in he 1cture, the committee structures 
but the « roes. One operates like the other. 
COURT: That's not what I understood 


him to say. 


MR. HARRIS: And it is the same statutory 


scheme and regulatory structure. He has also testified, 


your Honor, that he dealt in soybean oil and soybean 
oil and cottonseed oil are interchangeable, and his 
customer bought both and -- 

THE COURT: As I understand the market, 
when his customers bought cottonseed oil, it was done 
at the New York Exchange and he didn't have anything to 
with it. 

MR. HARRIS: Hddidn't go on the floor to 
trade but that does not infringe on his ea«pertise as to 
what a transaction -- 


THE COURT: You can ask questions but if it 


do 


elicits «cr cpinion of what should or should nor be done in 


New York, I dont think he is qualified to do it. 


SOUTHERN Dt. ‘RICT COURT REPORTERS, U.S. COURTHO st 
FOLEY iQUARE, NEW YORK, NY. — 791-1020 


1937a 


hpr Raclin-direct 
DIRECT EXAMINATION CONTINUED 
BY MR. HARRIS: 
Q Let's talk about ex-pit trading, Mr. Raclin. 
Were you familiar with ex-pit trading? 
A Yes. 
Q Have you personally been involved in ex-pit 
trades? 
MR. O*DONNELL: Objection, your Honor, unless 
specifidd where -- 
MR. HARRIS: He is entitled to say he is 
familiar with it and then -- 
MR. O'DONNELL: He said he is familiar 
with it. 
MR. HARRIS: I asked whether he has personally 
been engaged in it. 
Q Have you ever personally been invélved in 
ex-pit trading? 
A Yes, frequently. 
Q In what commodities, sir? 
A Soybean oil, soybean meal, wheat, corn, 
soybeans, cottonseed oil, Winnipeg grains, barley, I 


bel*-ve once or twice. I think that's it. 


Q Is thWe a general custom and practice in the 


commodities business of the kind of ex-pit trades that 
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2 | Let me read your answers and see if it 
3 | refreshes your recollection, pages 293 and 294. 
| 
4 | "d When you say this oil was not in deliverable 
H 
i 
5 1 position, do I understand that correctly to mean because | 
6 | the American Express warehouses were not registered 


Ore | warehouses on the exchanges? 
8 ! "A And they were not federally inspected. ' 
I 
I 
9 | "Oo So that oil in those tanks could not be 
| 
10 / delivered either on the Produce Exchange or Chicago Boari 
| 
ll of Trade? 
it 
12 | "A I know they could not be delivered on 
i! 
13 || the Cnicago Board of Trade. I frankly am not aware 


14 || of the Produce Exchange, didn't enter into it." 


Do you remember giving those answers? 


To tell you the truth I don't remember but 


17 | T am sure I did. 


And you were being frank when you gave that 


2) 


testimony in 1965, is that correct? 


A 


Yes. 


21 | fe) You have been given in the years, since, 
g 


copies of the rules cf the Produce Exchange to read in 


preparation for your testimony, is that correct? 


A That is correct. 


‘@) And your attention has specifically been 
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brought to the witness stand? 
A Mr. O'Donnell, I have no correspondence from 
Bache & Company on anything. 
THE COURT: All right. Let's take a recess. 
(Jury absent.) 
THE COURT: I repeat, Mr. Harfis, I will not 


allow Mr. Raclin to testify about his opinions in regaré 


to the New York Produce Exchange since I don't think 


he has shown sufficient familiarity with its operations 

MR. HARRIS: Including ex-pits? 

HE COURT: Including ex-pits. 

MR. HARRIS: I respectfully disagree. 

I would like to make an offer of proof on that. 

THE COURT: As I started to say earlier, 
his opinion is probably worth somewhat more than mine. 
In the context in which he is testifying with it, not 
very much. He is going to have an opinion about various? 
things. It is a personal opinion that derives from his 
operation and functioning chiefly I gather from the 
Chicago Board of Trade which as far as I know is 
a@ifferent -- I don't know how it functioned in '63. 

The testimony that Mr. Liman read in '65 of his, 
he wasn't familiar with how the New York Board of Trade 


operated or its rules or what was required in 1955 when 
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MR. HARRIS: From a man whose life has been 
in this business. Tz is not a question of getting 


my view or somebody else's who just casually knows about 


this. 
MR. LIMAN: He is not the judge. 
MR. HARRIS: He has had 30 years experience. 


He has studied this market as much as anybody. 


THE COURT: I am not convinced that this is 
allowable. I'm not convinced that this is allowable. 
I tried to explain my position to you. I tried to 


indicate to you that the areas in which I thought it 

was allowable. Apparently he is not able to testiry 

in that way. I just don't think that this is appropriate 
testimony. 

(Recess.) 

(In open court, jury absent.) 

MR. HARRIS: T wanted to indicate to you, 
your Honor, what I thought Mr. Raclin will testify 
about as a way of qualifications now, not substance 
at chis point. 

I indicate to you what it is that I would g 
thro vith him now if we were to proceed in front 


of the 


First, Mr. RKaclin will testify that he was 
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2 | generally familiar in 1963 with the cottonseed oil 

3 trading on the New York Produce Exchange and that he did 

4 keep abreast of volume of trading, open interest, deliv>ries 
i 5 | and some of the factors that existed because of his custo- | 

6 | mers that he was handiing as a broker in Chicago. 3 

7 THE COURT: He kept abreast of it in New York? 

8 | MR. HARRIS: Of what the figures were, yes. 

9 | THE COURT: All right. 

10 MR. HARRIS: Also he was familiar with the 

ll | cottonseed oil trading rules as they existed during 

{ 

12 1963 on the Produce Exchange. Again as a broker for 

13 custcmers he had to have some idea what they were 

14 | trading in New York. 

15 } Secondly, I would have Mr. Raclin comm 

16 | on the transcript reference that Mr. L’ .n read because 

17 I think it gave a misleading impression, the answr 

18 | did, that he wasn't familiar with the New York Produce 

19 | Exchange. When you read the question and answer and 

20 | Mr.Raclin has confirmed this, this is what he will 

21 testify -- when you read the question and answer, what 

22 he was saying was he was not familiar in-'63 as to 

23 | American Express warehouse receipts that were registered -- 

2A : registered receipts on the New York Produce Exchange 

ty 25 } ie. American Express did not have any registered receipts 
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on the Chicago Board of Trade that he knew of. He didn't 
know what warehouses were registered and what warehouses 
were not registered on the New York Produce Exchange. 
Third, he would testify that all contract 
markets during 1963 operated in the same manner and that 
the directors of contract markets had the same respon- 
sibilities and dutie in 1963. 


THE COURT: How is he going to testify about 


MR. HARRIS: From his knowledge and experience. 

THE COURT: I thought we have just been through 
that part. 

MR. HARRIS: We have been through it. 


I just want to tell you what he could testify about. 


The statutory scheme covered all ea, iat markets 


and that the duties of directors are the same no matter 
which market you are on under that scheme. He was a 
director of a contract market in that year and he was 
familiar with what those duties were. 

THE COURT: That has nothing to do with what 
the duties of a director are and it is very clear the 
issue in this case is whether the directors were negligent 
or nere was a breach of faith in respect of their duty. 


The question of that depends upor what was 
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: going on in New York about the facts and their reactions 
» 3 to the facts. 
4 MR. HARRIS: I was intending to show him, +> 
5 your Honor, the exhibits which show the warning signs and 
6 ask him, just as Mr. O'Donnell asked Mr. Arthur if he was 
7 | sitting on the New York Produce Exchange Board 
8 | 
| in 1963 and he saw these warning signs, would he have 
8 | thought they indicated an unhealthy market. 
10 | Mr. Arthur said in his view they didn't. 
| 
1 | I expect Mr. Raclin to testify that they 
| 
12 did, they would have to him had he been sitting as a 
| 
13 I director of the Produce Exchaige. 
14 | Then I would ask him if these factors were 
I 
15 | shown to you as a director of the Produce Exchange in 
16 | 1963, what would you have done. I think he is entitled 
| 
17 | ; 
to testify what he would have done. 
18 | THE COURT: I really have a lot of trouble 
| 
19 with this. Maybe I'm more used to academics. 
i 
20 It seems to me that he is a trader, and 
! ' 
21 obviously thi is an experienced man. The breadth 
a | of his experience to me hasn't been shown. That was 
23 | the reason that you tendered him, to make this kind 
| 
24 of testimony in the first place. I indicated to you 
25 
i! 
i 
4 
ti 
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established his qualifications. 

Now you come back and you want to do the same 
thing. 

MR. HARRIS: I can only do what I feel that 
I can have the witness testify about. I'm not going 
to -- I appreciate your Honor's difficulties with this. 
I disagree with them. I didn't pick that line of question- 
ing out of a hat. It is because that is the witness' 
experience. I could have him elaborate it at great end 
at what e did as a director of the Chicago Board of 


Trade. I don't think that is what you are asking. 
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THE COURT: The problem I have with it, you 
are going to be subje- d to a great deal of objections 
and I'm gecing to have to sustatin them. 

MR. HARRIS: That's why I'm doing this now. 
I'm going ot make an offer of proof. If you are 
going to prevent him from testifying, there may be no 
peint repeating everything. I think I would like 
to also say I think he can testify -- I think he's 
indicated that he's involved in ex-pit trading on all 
kinds of exchanges, including the New York Produce 
Exchange, and I think he's qualified to testify that he's 
never heard of ex-pits being used for financing prior 
to hearing about theDeAngelis affair, that ex-pit 
trades are customareily not used to roll forward 
positions as they were in this particular case that we 
are concerned about, and I think he's qualified to 
testify about sanipulation. One of his duties 
on the Chicaco Board of Trade in 1963 was to prevent 
manipulations, and he can testify as to what a mManipul.tion 


is and I can ask him a hypothetical question as to the 


facts of this case regulating to registered warehouse 


receipt financing, and as« him if in his view that 
constitutes a manipulation. 
I can ask him another hypothetical about 
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buying at the close and ask him if in his view that's 
a manipulation. I can ask him about a man building 
up a 90 per cent position on the market and ask him 
if that's a manipnlation. 

Finally, your Honor -- 

THE COURT: All he's doing now, as I 
gather it, he's covering the same ground as Professor 
Danl and Professor Gray. He's not covering it from 
the point of view of experience. He's covering it 
the same as they were. 

MR. HARRIS: Your donor, he's giving 
experience from a different light. They gave 
experience that they discerned through the course 
of reading and study. He's got experience -- 


THE COURT: If he's going to testify 


about manipulation, has he dealt with it? Has he operated 


in any situations in regard to it himself? 

You. are going to have him testify about 
his ideas. 

MR. LIMAN: Can. I <= 

MR. HARRIS: Let me finish. He was 
involved in this very situation, your Honor, when 
on the Chicago Board of trade. He had dealings 


he was involved with Mr. DeAngelis. He commented 
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situation. 
Finally I would point out in his 
experience -- I wasn't going to get into this at all, 
your Honor -- Mr. Raclin's name was tendered by several 
senators to the president as a possible candidate to 
be on the new Commodities Futures Trading Commission. ; 
At least several people in the United States Senate : 
felt that he was expert enough to be involvec in 
regulation of this industry. 
THE COURT: During the course of this trial 
I'm sure some of you are going to have some views that 
some of the presidential nominees in the senate aren'* 
tes good anyway. That doesn't impress me. 
MR. LIMAN: Your Honor, let's make the 
record clear, since Mr. Harris is trying to make one, 
that he's tendered him as an expert, one, on customs 
of directors, and he clearly can't testify as to that. 
Secondly, he's tried to qualify him as an 
expert on legitimacy of ex-pits for financing in the 
New York Produce Exchange, and he can't testify as to 
that. 
In any event, your Honor, the statement that 
was made here, that this witness had never heard cf the 


ex-pits for financing, if it was meant to suggest 
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that he hadn't heard of them in 1963, I think that it 


was a misstatement because the witness would say that he had 


heard of them then, that he did discuss it with the 
Chicago Board of Trade and that in his views as to 
whether they were permitted was not one that the 
other 14 or 15 members, whatever the number 365 
agreed with. 

So that, your Honor, in any event, he 


doesn't qualify for the New York Produce Exchanae 


whatever he may qualify for sn the Chicago Board of 


Trade. 


I don't mean to be insulting to his qualifi- 


cations. He's obviously a very fine man. 


MR. HARRIS: Basical. it seems to me, 


and I don't wnat to -- the defendants are saying if 


you take a fellow who is a vechanic and he's 
familiar with Chevys, and you have a case involving 
Fords, that he can't testify about De a I dor't 
think that's right. I think these exchanges do 
operate the same way. 

THE COURT: Mr. Harris, I really understand 
the problem involved in this case that you are 
burdened with. I'm required to allow things that are 


in the rules. 
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I don't see any way that Mr. Raclin can be 
euati¢see to tell us anything other than custom 
and usage. I suppose you made your tender. Maybe 
we ought to end it. 
You made your tender. You made your record. 
MR. HARRIS: Can I make my offer of proof 
on what he would say on the merits? This was based on the 
background information. 
THE COURT: Go ahead. 
MR. HARRIS: On the merits, your Honor, 
we submit that Mr. Raclin would testify that the duties 
of directors onthe New York Produce Exchange were 
similar to the duties that he had in 1963 on the Chicago 
Board of Trade, and that those duties included the 
duty to prevent manipualtions, attempted corners, attempted 
squeezes, etc. 
Mr. Raclin would further testify that 
based onthe warning signs that existed during 1963 on tne Vi 
New York Produce Exchange, which is set forth in 
Plaintiff's Exhibits 122 to 126 in evidence, that in 
his view that indicated that the cottonseed oil futures 
mawket wis unhealthy during 1963. 
He would have indicated that the market 


was unhealthy in 1963 and that somewhere in the summer of 
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~ 1963 Mr. Raclin would have felt that it was appropriate 


3 to make an investigation to find out what was going 
4 on. He would have indicated the scope of the 

| 
5 || investigation to include toing to the clearing house 


and tindiny out what clearing members held the positions, 


' 
7 | and in which cases we heard, your Honor, it would 
have been found out that Ralph Peters held 58 per cent of 


of the long position. 


| 
| 
| 
10 | The investigation would have included going to 
Ralph Peters and finding out who his customer wars, 
which turns out to be Allied and Allied had a huqe 


position at that time. 


Mr. Raclin would further testify that this 


16 it's doing an investigation. In his experience, the 
7 a 


| 
| 
| 
| 
| 
| 
15 | information is not confidential from the board when 
| Chicago Board of Trade gets this kind of: information 


a danger to an orderly market, and that as a regulator “n 
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18 all the time from its clearing house and its audits 
19 | and investigations committee, that it goes out and 
20 makes these investigations on a regular basis. 
21 | He would further testify that the 
2 | exchange has a power to limit aduce positions, that 
3 | in his view anybody w 92 niolds £:) per cent of the 
| 
m | market or more or even less than that percertage presen*s 
| 
*- 25 
| 
! 


17 


18 
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1963 he would have required Mr. Peters, Mr. DeAngelis 
to reduce that position in the interest of protecting 
an orderly market. 
He would also testify, your Honor, that it 
was not custom in the trade to have ex-pit trading 
involved ir financing arrangements, thathe had never 
heard of it prior to when Mr. DeAngelis came alone. 
He thought it was wrong at the time and he still 
does. He does not think it's proper to use ex-pit 
trades to roll over, roll forward positions to more dis*ant 
months. 
He would testify that when Mr. DeAngelis 
did in 1963 on the New York Produce Exchange constitute? 
a manipulation, that one part of the manipulation was 
the series of transactions that we have gone through 
between Allied and Continental Grain and Allied and j 
Bunge involving financing of registered warehouse 
receipts and ex-pit transactions made in connection there- 
with 
He would have also testified the 
Allied's activities of buyin, at the close and 
continually buying futures contracts constituted part 
of the manipulative activities.’ 


He would testify to that type of 
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hypothetical question I asked to Professor Arthur, that if 
you assume that Mr. DeAngelis undertook all of these 
activities to stave off financial disaster in-the hopes 
that somehow or other maybe some export contractor would 


come along and save him, that in his view that would be 


manipulative and it was manipulative. 

He would also testify that these ex-pit 
transactions that Mr. DeAngelis engaged in in the 
New York Produce Exchange had an artificial effect on 
market and were, therefore, manipulative. 

He would also testify,your Honor, that in 
he was generally familiar with the activities of Mr. 


DeAngelis because it was common knowledge in the trade 


that Mr. DeAngelis was accumulatiog huge positions in 


soybean oil and other vegetable oils and that, 


in fact, it was known to him in the trade that Mr. 


DeAngelis seemed to be buying eft high prices and selline at 


low prices and that there were lots of indications that 
Mr. DeAngelis's financial condition should have been 
in PL 

He would further testify about the Chicago 
Board of Tra“’e invesgigation of Mr. DeAngelis' position 


in the spring of 1963, which there's been some testimony 


in this trial about, that they went to Bayonne and looked 
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: at Tino DeAngelis' contracts, and he submitted positions, : 
3 and that when the Chicago Board of Trade deternined that | 
4 | Mr. DeAngelis' position equalled 44 per cent of the 
5 open interest in the March contract, they ordered his 
6 broker, Mr. Peters, to get off their overwhelming position : 
7 and reduce it. 
8 Finally, your Honor, with regard to the 
9 ex-pit trading. I missed one point, your Honor. The 
10 | ex-pit trading had an artificial impact on the market in 
il | that it affected volume and open interest, and the 
12 manipulatory activities of Mr. DeAngelis were the reason 
13 why these warning signs existed, and had the warning 
M signs been pursued, the manipulation would have been Bs 
15 uncovered. 
16 THE COURT: All right. Thank you, Mr. 
W7 Raclin. 
1 || (Witness excused) ; 
: 20 
21 
i 
22 
yA) 
2A 
es mi : 
, | 
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| 
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1 jj or 
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6 f 
: | sure about the other days and ¢ tried to reach him. 3 
3 | He: wi be back in his office in 40 minutes or a hall hour 
4 or something and perhaps by 3:00 o'clock or so I will 
5 | be able to give you a firm answer. 
i 
“ 6 We also put a call in to Professcr Gra. “ecr ise 
7 | it ray be necessary to call him back, to corment on ‘ 
iI 
\ 
: 8 | the CEA report, but I doubt he would be able to come. 
9 } 
: | It is morning out there and we hopefully 
| 
10 i will get through now. His home phone was busy and 
| 
ll | his ~= 
fF 
yi 12 ! THE COURT: It is abcut 10:00 o'clock. He 
13 | should be u» by now. 
' 
14 | MR. HARRIC: One other thing, your "lonor, 
| Z ; 
15 since I averted to the CEA report, this morning you 
P) 
16 | indicated you were referring to an affidavit by Mr. 
\] 
@ H 
7 | Caldwell in that regard and I was wondering if for 
| 
18 | the record we can identify whist.) affidavit that 
. | 
19 l is because there were severai uffidavits. 
20 | THE COURT: Defendant's Exhibit 107 for 
21 / identification, an affidavit that was submitted in the 
a | District of Columbia -- no, I'm sorry, it was in the 
23 | baukruptcy proceeding on February 24, 1966; I guess it 
| 
2A | was presented here. 
a | 
25 ii 
1 
| 
" 
I! 
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I have several in front of me. 

MR. O'DONNELL: Your Honor, with respect to 
the question of the rebuttal case, I thought Mr. Harris 
and I have an understanding tha’ .he witnesses, our 
witnesses, and ths were going to ave Mr. Racilin, 
and now he rems to be expanding the list which includes Pe 
two professors. I suppose because of the EAC thing, 
that is -- 

THE COURT: That is what he said yesterday. 

MR. O'DONNELL: I think Professor Farris 
is not going to talk about hac: Then maybe we want 
Professor Hieronymus. 

THE COURT: If you will relieve me of all 
these various exhibits you have given me, I would 
appreciate it. 

MR. HARRIS: Your Honor, just for the record 
I have looked at Defendant's Exhibit 107. Are you 
referring to the top affidavit which is filed June 
24, 1965? 

THE CCURT: Yes. 

MR. O'DONNELL: Your Honor, with respect 
to Professor Farris. I don't have any understanding 
from Mr. H*rric that he is going to be testifying 


about the CEA reports. It seems to me he is yoing to ¢ 
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of Haupt, for, prior to his appointment he had no 
connection whatsoever with Haupt when it was actively 
engaged in business as a broker-dealer." 

Then I would like te continue, your Honor, 


at page 5 with the first full paragraph and the 


first sentence of the next full paragraph. 


"As a result of the events set forth in 


answers Haupt's business was destroyed and it and 


individual general partners were made insolvent. 
also was suspended on November 20,1963 by the New 
Stock Exchange for. violation of its Rule 325, the 
called 'net capital rule' requiring member firms to 


maintain their customers' interests. Eventually Haupt was 


adjudicated a bankrupt in proceedings which are still 


pending in the United States District Court for the 
Southern District of New York (No. 64 B.259. 

"The losses referred to above arose in connection 
with dishonest, fraudulent and criminal acts of certain 
Haupt employees, fraudulent practices of Mr. DeAngelis, 
as well as the receipt by Haupt of forged and counterfeit 
instruments," 

MS. KAYE: This is like stereophonic sound. 

I now go to page 38. 
“Answer to interrogatory No. 2: 
"Mr. Stevens assumed responsibilities 
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with respect to the handling, operation and supervision 
of the Commodity Department in the middle of July 1963. " 

"The Haupt partnership acquiesced in his respcrn- 
sibilities with respect to the handling, operation and 
supervision of the Allied accounts. fYhere is no known 
writing to this effect," 

Page 43: 

“With respect to any reports Stevens may have 
received regarding the Allied accounts: 

"(a) State whether such reports were made 
Orally or in wiiting; (b) if made orally, state the 
date of each such report, the names of the persons who 
rendered such report and describe the contents thereof.’ 

_"From in or about the middle of July 1963 
Mr. Stevens received on a daily basis both oral and 
written reports directly concerned with the Allied acccunts. 

"The date of each such oral report ts Mr. 
Stevens cannot be specifically designated, but they ar» 
believed to have been made one or more times every 
day. These reports included the following: 

"(i) Routine day-to-day communications relati: 4 
amount other things,to position and margin; 

"(ii) Reports by Mr. Newman (and perhaps by 


other Haupt employees( that Allied was seeking 
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additiona export loans and other types of financing 
and direct requests by Mr. DeAngelis to the same effect; 

"(iii) Reports by Mr. Newman ( and perhaps by 
other Haupt employees) in or about September 1963 that 
Allied desired Haupt to accept produce margin. 

ie ee Reports by Mr. Newman (and perhaps 
other Haupt employees) at various dates that Allied 
wanted to increase the periodic limits imposed by Mr. 
Stevens on its futures position at Haupt. 

"(v) Reports by Haupt personnel regarding 
proposed ex-pit transactions in which Allied desired to 
engage through Haupt. 

"vi) A report by Mr. Berg of the New York 
Produce Exchange in late September 1963 concerning 
the dangers implicit in Haupt's financial exposure 
in connection with the futures position it carried for 
Allied, and of the need for establishing that Allied's 
position was a legitimate hedge. 

"(vii) Reports by Mr. Berg.and by Mr. Weinstein, 
of the New York Produce Exchange Clearing Association, 


on October 15,1963, respectively, regarding the daiger 


implicit in Haupt's financial exposure in connection with 


the futures position carried for Allied and concerning 


the potential impact upon Haupt of the escalated margin 
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requirements which had been announced on or about October 
10, 1963, to become effective on November 15, 1963, 
to become effective on November 15, 1963. These 
escalated margin rates would require Haupt to put up 
substantially increased amounts of margin starting 
with the close of business on November 15, 1963. 
"“(viii) A report by telephone sometime during 
the week of October 20, 1963 by Mr. Barton (who was 
absent from the office during the period of September t aa 
27, 1963 to November 11, 1963, due to serious illness-- 
stating that the Allied futures position at Haupt was becomir 
too large and the financial exposure too great, and further 
suggesting to Mr. Stevens various methods of reducing 
Haupt's exposure. 
"(ix) Frequent reports by Mr. Goidfogle, an 
independent floor broker, .throughout the fall of 1963 
that Haupt should ‘put on the brakes’ with respect to per- 
mitting a further increase in the cottonseed oil futures ’ 
position maintained by Allied in the firm, because the 
resulting financial exposure to Haupt was too great. - 
“(x) Reports by Mr. Beetz, throughout the period 
of Mr. Stevens' control over the Allied accounts, as to ‘ 
the financial needs of Haupt arising tie the growing 


activity in the accounts and Haupt's relationships , 
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with variious banks with respect to such needs, as well 
as concerning the technical aspects of the financing of 
these needs, including the necessity for documentation such 
as registered and non-registered warehouse receipts, bills 
of lading, verifications of insurance, forward sales 
contracts and promissory notes. 

m 4a) Mr. Barton's recommendation on November 
11, 1963 that the Allied regulated account should be 
frozen immediately. 

"“(xii) An inquiry by Mr. Beetz on November 15, 
1963 as to whether three illied checks in the aggregate 
amount of $1,151,000 (which were uncertified and there- 
fore tendered contrary to established procedure), 
received by Haupt from Allied in connection with margin 
calls made as of the close of business on November 14, 1963 
should be certified and deposited in order to make the 
proceeds immediately available to Haupt. 


“(xiii) A report by Mr. Barton on November 


15, 1963 that in his opinion the market could drop 


considerably that day. 

“(xiv) A report by Mr. Barton on November 15, 
1963 that his next weekly commodity market letter was 
going to advise Haupt's customers to sell soybean and 


cottonseed oil futures. 
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“(xv) A report by Mr. Newman on November 15, ! 
1963 to the effect that a representative of Allied 
(probably Mr. Rotello) had told him that Allied was 
experiencing financial difficulties and that Allied's 
officials were to meet on Saturday, November 16th, in an 
attempt to work out these financial difficulties. The 
same information was given Mr. Stevens by Allied on the same 
day. 

"“(xvi) A report by Mr. Rotello on November 
16, 1963 to Messrs. Newman and Stevens to the effect 
thet Allied was having financial difficulties to which «he 
officers of Allied did not have any solution. 

"(xvii) Reports by Mr. Beetz on November 18, 
and 19, 1963 regarding Allied's failure to provide fune 
to meet outstanding margin calls of November 14, 15 and 
18, and requesting instructions from Mr. Stevens. 

"“(xviii) Numerous reports by Messrs. 
Barton, Newman and Schwartz (and by other Haupt 
employees) on November 18, 19, 1963 concerning the financial 
predicament of Allied, the deteriorating commodity 
market conditions and the status of the Allied accounts, 
inciuding Allied's failure to meet margin calls. 

"(xix) Throughout this period Mr. Stevens was i 


repeatedly and fully informed of all relevant matters 
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regarding the Allied accounts and Haupt's current and 
increasing indebtedness and exposure, as well as of 
All ed's withdrawals from Haupt of excess variation 
margin generated by the rising market through November 
14, 1963. Nevertheless, as Mr. Stevens received 


this information he failed to inform the partners of ' 


Haupt of relevant facts or of the significance of this 
information regarding the firm's financial structure 

and the potentia’ exposure.Mr. Stevens did not suggest or 
take any action to protect them or their firm. Mr. 
Stevens, in fact, actually took significant actions 

that increased Haupt's difficulties or were illegal, as 
set forth in the answers herein. Mr. Stevens did not 
report his taking of these affirmative actions to the 
partners of Haupt.” 

Then I go to page 6, Mr. Kirsch. 

MR. KIRSCH: Did. you tal” of just oral reports 
or written reports? The next sentence says: "No Haupt 
partner saw any such written reports." 

Then I go to page 58, paragraph 4. 

"On November 19, 1963 Messrs. Brenner and 
Kaufman met with officials of the New York Produce 
Exchange and the New York Produce Exchange Cleariny 


Association." 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE NEw - RK WY +7 a8Ru ; 


1963a - 


l gwrf 10 (a9) 


2 MS. KAYE: Page 65, interrogatory 12. This 
3 is the question: 
4 “With respect to whether Mr. Stevens may have 
5 i improperly released funds to Allied when Allied was . 
. 6 indebted to Haupt for substantial amounts: : 
7 "State the reason for such’ release of funds 
8 and state the reasons why such release was improper." 
9 This is the answer which was given by plaintiff. 
10 “It would appear that these funds represented 
ll excess variation margin. 
12 "Such releases were improper because they wer- 
13 ; made at a time whem, one, Allie“ total ‘idebtedness 
14 | to Haupt exceeded $2,500,000, the limits set forth in 
« 
15 | the letter of intent and the non-regulated account 
16 refiected debic balances in excess of $3,000,000. 
me "(ii) Allied had not paid in full to Haupt 
18 tne original margin which Haupt had remitted to the 
19 : New York P-oduce Exchange Clearing Association and 
20 to its Chicago brokers and, 
21 "{iii) Mr. Stevens knew that escalated 
22 margin requijements were to be put into effect by ¢ 
23 the New York Produce Exchange Clearing Association on 
2A November 15, 1963, which, considering the number of 
a 25 contracts held by Haupt, would, and did, result in 
| 
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2 an additional margin obligation of approximately 
3 $2,800,000. Mr. Stevens was repeatedly informed of the | 
4 consequences of said increase upon Haupt's financial 
5 condition." 
6 | Then I go to page 106. : 
7 | MR. KIRSCH: At page 92, the fourth full 

- 8 paragraph. 

9 "None of the overnight loans of November 18th 
10 | is presently outscanding. They were paid off by use of 
ll | the proceeds of day loans taken out by Hau;pt on November 
12 | 19,1963." 
< | Then on page 94, paragraph 16: 
14 "All the securities pledged with the banks 
15 for the purpose of obtaining overr.ight loans on 
16 November 18th were subsequently returned to Haupt." 
17 | MS. KAYE: I would like to continue there. 
18 |i "The hypothecation of customers" -- 
19 MR. KIRSCH: I object to the following 
20 thing. I was just completing the record from the 
21 document we read this morning. I don't think it adds 
22 anything to what was admittedly said in the prior 
23 document about the fi ily paid securities being collateral. 
2 THE COURT: would prefer for the two of you to 

e 25 have agreed. 


' 

| 
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a | MR. KIRSCH: This is one of the few areas j 
3 where we were unable to work it out. 
4 THE COURT: Mrs. Kaye may read hers. 
5 If you went to read something else, do. 
6 MS. KAYE: “The hypothecation of customers' 
7 fully paid securities as collateral for overnight loans 
8 on November 18th was in violation of Section 8-C of 
9 the Securities and Exchange Act of 1934. 
10 "The hypothecation of customers' fully paid 
ll securities in connection with overnight loans was in 
12 violation of Rule 8-C(1). of the. Securities Exchange 
13 Commission. 
14 "To the extent there was any violation of the : 
15 regulatory statute, there would also run counter to 

* 16 the customs of Haupt as well as the financial community. ! 
17 This pledge also violated New York Stock Exchange Rule 402." 
18 May I proceed with page 106? | 
19 MR. KIRSCH: Yes, please do. ! 
20 MS. KAYE: "As a result of an ex-pit transaction : 
21 on September 25, 1963, Haupt's answers to the New York 
22 Stock Exchange questionnaire of September 26, 1963 
23 reflected a reduction of 2,950 cottonseed oil contracts, 
24 inclusive of the 2,454 contracts referred to above, 

i 25 in the outstanding Futures position of Allied, from 
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5,483 contracts having a market value of $42,800,000 


to 32,533 contracts having a market value of $20,000,000." } 


¥%* 
"On September 30th, after the effective 


date of the Septemher 26, 1963 questionnaire, Mr. Stevens 
authorized the purchase of 2,454 December c:sttonseed 
oil contracts from Peters and thus reestablished the 
Previous Allied position, The Haupt partners and the ! 
New York Stock Exchange officials therefore could not 
know or understand the magnitude of Haupt's opposition , 
by reference to the answers to the New York Stock 
Exchange questionnaire. When th 20sition was reimposed 
on September 30, 1963, Mix. Stevens failed to inform the 
New York Stock Exchange. 

"The accounting effect of the foregoing trans- 
action was, in fact, so misleading as to result in an 
increase of $800,000 in the credit balance of the : 


related account." 
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2 MR. KIRSCH: I think you go to 149. I 
3 have something at 131. j 
4 “Haupt becamse insolvent in connection with 
5 . P , ; P , . ; 
its business relationships with Allied, transactions in ; 
6 
the Allied accounts, the manner in which these 
7 : 
transactions were conducted and the methods by which 
8 
they were processed and documénted as described with : 
9 
particu..rity in the answers to these interrogatories. 
10 
"As a consequence of the foregoing 
i | Haupt's business was destroyed, the firm was suspended 
2 | 
by the New York Stock Exchange on November 20, 1963, 
13 | 3 23 
and subsequently by all securities and commodities 
14 z ‘ : 
| exchanges of which it had been a member and finally 
15 ‘ 
| Haupt was adjudicated a bankrupt." i; ? 
16 
| MS. KAYE: 149: 
17 
| “Haupt earned gross commission on Allied 
18 | 
transactions and interest from loans of Allied prior te 
19 
November 16, 1963. Interest on export loans amounted to 
20 ; : , 
approximately $98,000. Gross commissions from the ; 
21 
regulated. account amounted to approximately $630,000. 
22 
The commissions earned by Haupt from the regulated account 
23 ’ 
for the period October 1, 1963 through October 1, 
‘ { 
24 ; 
constituted 13.4 per cent of Haupt's gross income for 
e- 95 ! 
! 
! 


| 
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"For the period November 1 through November 


15, 1963, the gross commissions from the Allied 
regulated account amounted to approximately $215,000 
and from other accounts approximately $660,000." 

MR. KIRSCH: We have agreed those commission 
figures from the Allied account include both cottonseed 
oil and soybean oil figures but we don't have the data 
available to separate out the commissions earned on 
the two different types of transactions. 

MS. KAYE: I have just one last paragrapt 
at page 170: 


"On November 15, 1963, Haupt received 


three checks totalling $1,151,000 from Allied by 
messenger purportedly in payment of the margin call in that 
amount made by Haupt on Novewsher 14. 

“Upon their receipt Mr. Beetz requested 
authorization from Mr. Stevens to have those checks 
certified. Mr. Stevens refused to grant this 
authorization. Mr. Stevens told Mr. Beetz that he 
would take care of the matter and that Mr. Beetz should 
forget about it. 

"Mr. Stevens took the checks into his 
possession and placed them under his desk blotter 


where they were found on or about February 12, 1964, 
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by Mr. Kamerman, Apparently no one had any further 
knowledge of of contacts with these checks during the 


intervening period." 


That is all that I have on this document. 


MR. KIRSCH: I go to page 173. 

MS. KAYE: Where does that begin, Mr. 
Kirsch? 

MR. KIRSCH: I will show it to you. 

MS. KAYE: I object to that, your Honor, 


about what authority Mr. Stevens -- 
MR. KIRSCH: It is the answer to interrogatory 


No. 67, your Honor. 


MS. KAYE: I don't think that is relevant 
at all. 
MR. KIRSCH: Your Honor, I think -- 
THE COURT: If you will allow me to read 
' 
: ae 
MS. KAYE: The first objection, your 


Honor, is on the grounds of relevance, and the second 
one is, I believe you asked yesterday that we read ‘ icts 
from these documents and this is really a legal point 
and not a f&&ctual point. 
MR. KIRSCH: When you've read it, your Honor, 


may I be heard. 
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from September 13th to November 13, 1963, there was at 

all times, as is shown in charts 1 and 2 and also in the 
following table, a ‘normal' market for both oils; that is, 
the forward delivery months were priced successively 

above each other. Examination of prices of the May 

and July 1964 futures not shown in the table also revealed 
that the same price relationship extended to these 
futures as well. This pattern of price relationships 
between futures suggests that a strong price influence 

in this period was the burdensome supply and the cost 
incident to carrying supplies forward to later in the season 
At no time was the market in an inverted pattern of price 
which is an indication of tightness of supply or price 
abnormality. " 

The top of page 10: 

"Throughout the July-November period, as pric’s 
of both oils rose and fell, the cash-futures price spreads 
remained basically unchanged. The larger spread between 
cash and futures prices for cottonseed oil is due to 


the fact that the cottonseed oil futures contract calls for 


delivery of semi-refined oil, whereas the soybean oil 


cash and futures prices both partain to crude oil which is 
deliverable on that contract. 


“The close alignment in cash and futures prices 
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Allied Crude Vegetable Oil Refining Corporation's total 
long cottonseed oil position as of October 21, 1963, 8,938 
tanks cars, equalled only ines 25 per per cent of this 
available supply. Accordingly, as of October 31,1963, 
the futures and spot cottonseed oil positions held by 
Allied Crude Vegetable Ojl Refining Corporation cannot be 
considered to have constituted a corner on the available 
supply of cottonseed oil. 

"Investigation of Possibility of a Squeeze: 

"On October 31, 1963 the New York Produce 
Exchange cottonseed oil future closest to maturity was 
the December 1963 future. Allied Crude Vegetable Oil 
Refining Corporation held a long position of 5,445 tank 
cars in that future, 89.3 per cent of the total long 
open interest in that future, of 8,100 tank cars. 


"As of October 31, 1963, there were in 


deliverable space 3,860 tank cars of Prime Bleachable 


Summer Yellow cottonseed oil, the type recuired on futures 


contracts. Uf this amount, 765 tank cars were held by 
warehousemen having space licensed for delivery by 

the New York Produce Exchange and 3,085 by other persons 
holding short positions in the December 1963 future. 
However, the total supply of oil, including the 3,860 


tank cars of Prime Bleachable Summer Yellow in deliverable 
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space, equalled 9,130 tank cars on a refined basis 


and we now know of only eight which were owned by 


Allied Crude Vegetable Oil Refining Corporation. 


In addition to the supply on hand, as of October 31, 


1963, the cottonseed oil crushing industry if operating 


at capacity could have produced the equivalent of 6,900 


tank cars of cottonseed oil,refined basis, during November 


and the first half of December 1963. 


Thus, as of October 31, 1953, there was a 
potential supply of 16,000 tank cars of cottonseed oil 
from which to draw the amount necessary to deliver agairst 
the 6,100 outstending December contracts. With 3,860 
tank cars already in deliverable position, shorts had a 
potential supply of over 12,000 tank cars from which to 
get 2,240 to deliver, if all holders of long contracts 
demandéd delivery." 

I will pas to the conclusions, your Honor. 

Page 29: 

"Conclusions: This report answers the following 
questions: (1) Was there artificiality in cottonseed 
oil and soybean oil prices, and if so, was such 
artificiality caused by the operations of Allied Crude, 
and (2) did Allied Crude corner the cottonseed oil 


market or was it in a position to squeeze the shorts ir 
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the December 1963 cottonseed oil futures? 

"Many economic factors in the commodity picture 
developed during the September-Nevember period that had 
definite effect not only on cottonseed oil and soybean oil 
prices, but also on other important commodity price levels. 
The strength shown by the overall commodity price index 
was associ ‘sed with Russia's entran-s into the free marxets 
of the world. The period was one in which commodity markets 
were highly stimulated on prospects of Russia buying conno- 
dities in which she was thought to be in short supply. 
Disappointment over the delay in any actual buying by R-essia 
coming =o the fore in Novemker dampened price expectations 
in most commodities at that time. 

"The pattern of futures prives aid cash price« 


in both oils was so closely aligned in the respective 


commodities and in relation to each other that no 


abnormality was apparent in the comparison of these 

prices. Actually, the price pattersn of the two ails 
indicated that the markets were reflecting the weight of 

the supply of oils. Because Allied Crude's buying conformed 
closely to the economic climate prevailing and with the 
general price situation, it was not possible to isolate the 
effect of Allied Crude's individual] futures markets 
cperations upon price from that of the rest of the 


market. 
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"It was considered, therefore, that the general 
market influences inflating the structure of all 
important commodity prices were the primary forces 
behind the commodity price movements prevailing during 
the period. In light of these factors, it is concluded 
that there was no artifical forces exerting undue 
influence upon cottonseed oil and soybean oil prices. 


"As of October 31, 1963, Allied Crude held a long 


position in cottonseed oil, cash and futures combined, of 


approximately 8,938 tank cars which represented only 
about 25 per cent of the supply of cottonseed oil for the 
1963-64 crop year. It, therefore, did not have a 

corner of the cottonseed oil market. 

"As of the same date, all persons holding short 
positions in the December 1963 cottonseed oil future on 
the New York Produce Exchange were in a position to satisfy 
their contracts either by delivering oil or by buying 
futures contracts from persons other than Allied Crude 
who heid long positions in the futures markets. Conse- 
quently, Allied Crude did not have control over the 
December 1963 cottonseed oil future, and, therefore, was 
not in a position to squeeze the shorts. 

"In the fall of 1963 there were larger ‘han 


nocmal supplies of both soybean oil and cottcnseed oil. 
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In view of the supply and demand conditions existing at 

that time in the vegetable oil markets, it is not reasonable 
to believe that an oil firm as experienced as Alli * Crude 
would attempt to corner the oil markets or attempt to 
manipulate oil futures prices during the season ‘of peak 


availability of supply. In our analysis of Allied Crude's 


operations during this period, we found no evidence 


which would indicate that the firm built up its long 


positions in the futures markets for any such purpose." 
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MR. HARRIS: I think the record should 
reflect that this document is undated ~md unsigned. 


THE COURT: Mr. O'Donnell, anything else? 


MR. O'DONNELL: Can I have just a second, 
your Honor? 

(Pause) 

MR. MINNEROP: Your Honor, without going 
into the subject matter of this as regards Merrill 


- 


Lynch's counterclaim, Mr. Harris and have entered into 
a stipulation which will be read, if it will be read 


at all, at a subsequent time. 


MR. O'DONNELL: I believe, your Honor, I 


have the auchority to speak for the defendants on 


this point alone, namely, that the defendants rest. 

THE COURT: All right. We will take a 
recess. You will be excused for a while. Then I'll 
give you some notes. 

‘Jury absent) 

MR. HARRIS: Your Honor, at thie time the 
plaintiff would move to dismiss the counterclaims of the 
defendants excluding defendant Merrill Lynch to do this 
stipulation that we have worked out that we can address 


ourselves to, 
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MR. LIMAN: I move to dismiss. 

THE COURT: Are you prepared to go forward 
right now? 

MR. HARRIE What I could do today, your 
Honor -- we had a few exhibits that you had 
indicated you would admit if we revised them, Mr. 
Ellison's charts. I have them revised. 

THE COURT: That's all you can do? 

MR. HARRIS: One or two other documents. 
That's really it. It's only a matter of five minutes. 
We don't have a witness. 

MR. O'DONNELL: Could we hear from Mr. 
Harris on the subject of witnesses next week? 

MR. LIMAN; Can you hear today on who his 
witnesses will be next week? 

MR. O'DONNELL: Yes, I was hopeful that 
your Honor would reconsider again on the Monday. 
could use it, 


THE COURT: I could use it too. £2 3° 


going to have to be here for two more weeks, I'm not 


prepared to take the time. 


MR. O'DONNELL: I would be hopeful we cculd 


finish next week. 


MR. HARRIS: Yes, I would expect to. 
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it over with speedily, and that would be the end of the 


l gr4 (5728 
~ Your Honor, at this time Mr. Bernfeld 
3 indicated he has been able to reach Messrs. Farris and 
4 Gray and we could have Mr. Farris on the stand on Monday 
5 and Professor Gray on Tuesday and that would be it for the ) 
6 Plaintiff in rebuttal,your Honor. : 
7 The documents I'm talking about,we can do 
8 | in five or ten minutes. le 
8 | THE COURT: We can meet and hear Professor 
10 Farris and then Professor Gray? } Y 
11 ! MR. HARRIS: Yes,your Honor, 
12 | MR. LIMAN: What happens if Farris doesn't 
| 
13 take a full day? 
14 | MR. HARRIS: I'm just telling you what I just 
15 | heard. I have been in court all day, your Honor. 
16 | I haven't had a chance to work out all the logistics. 
7 | THE COURT: Suppose we #idn't meet on 
18 Monday, would Mr. Farris be here? 
19 MR. HARRIS: Professor Farris apparently 
wa indicated he's got other responsibilities back at his ! 
21 | university on Yuesday and Wednesday. He could be 
= available Thursday. iI appreciate that that causes 
a a hiatus. That's why we figured on the Monday, Tuesday 
24 | arrangement so we can get the two gentlemen on and get 
| 
| 
i 
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: gr5 (s72:) : 
s plaintiff's rebuttal case. 
3 | THE COURT: All right. 
4 I don't particularly like that. I suppose i 
5 that's it. 
° You think he's going to take a full day, { 
7 Mr. Farris? 
& ‘ 
hy | MR. O'DONNELL: I don't understand why Mr. i 
9 | 
| Farris has to be heard on a holiday. Why can't | 
4 10 | he be heard on Tuesday? i 
il | THE COURT: Because he has some commitments. 
| 
12 | I gather. 
13 MR. O'DONNELL: It seems to me he ought to make 
4 the choice. 
1 THE COURT: I certainly don't relish the 
a | idea of coming into hear him. I just have no idea 
W how long it's going to take. What'd he coming in for? 
18 | MR. O'DONNELL: Just to duplicate what 
19 | Professor Gray has already done, I think. i 
20 | MR. HARRIS: We would like to have a second 
21 | Opinion on certain of the factors, on these ex-pit 
22 | transactions and some ofthe other things. We will 
3 | 
attempt to cut it down so it wouldn't take more than a 
aA day. It may take somewhat less. 
25 
| 
| 


SOUTHERN DISTRICT COURT REPORTERS, Us. COURTH: *i 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


| } 
1 gré [5739) 
| 
2 examination. ’ 
3 MR. O'DONNELL: I remember distinctly Mr. 
| 
4 Harris saying in this courtroom with respect to experts 
| 
5 | that Mr. Farris would be around only for loose ends, ; 
6 | if there were any, after the other experts finished. 
7 | THE COURT: He regards this as a loose end. 
8 | I suggest that you try to get him back on 
9 | the phone and see whether there is any possibility of his 
| 
| 
10 coming here on Tuesday. If there is no possibility of 
11 | his coming -- 
{ 
12 MR. BERNFELD: I spoke to him a number of 
' 
13 | times today. He's made every effort. He's unavailable 
14 Tuesday and Wednesday. He's available Monday and 
j 
15 Thursday. 
| 
16 | THE COURT: All right. 
7 | MR. MINNEROP: Before we close the record 
18 for the day, your Honor, as I mentioned earlier, as Mr. 
i 
19 Harris mentioned, plaintiff and defendant Merrill Lynch 
i 
20 | have reached a stipulation as regards Merrill Lynch's 
21 counterclaim which is in the nature of an offset. 
22 I would like to read that stipulation into the 
23 record if I may. 
: | 
2A THE COURT: All right. 
| 25 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHC'!*! 
FOLEY SQUARE, NEW YORK. N.Y. ~ 791-1020 


ae 


| MR. MINNEROP: It is stipulated and agreed 
| 
| 


198la 


1 or? 5731 

2 between plaintiff and defendant Merrill Lynch that 

3 defendant Merrill Lynch paid $1,4073787.72 to the New ! 

4 York Stock Exchange fund established by that exchange 

5 voluntarily after November 20, 1963 to pay Haupt's 

6 | obligations to its customers other than Allied. | 

7 | We both agree that this would not be read 

8 to the jury unless there is a finding of liability in the 

9 ; first instance, 

10 | THE COURT: All right. XY suppose there's ro 

Il | point in my delaying announcing this decision. I have 

12 | come to a decision, and that decision is to dismiss the 

3 | action against the corporations. 

M4 | The basis for it, there is nothing in the 

15 | record to establish that Mr. Fashena or Mr. Vogel or Mr. 

16 | Kiein or Mr. Anderson operated as members of the board 

V7 | of managers of the produce exchange and functioned on | 

18 | behalf of their various corporations or did any act i 

19 | on behalf of or with carrying out their peiicy. There's i 

20 nothing in the record on that. So that action is dis- 

| 

21 missed. 

2 I am, of course, still reserving decision | 

23 on the other matter. I am not sure that I'm going to 

24 have to make a choice as to whether I prepare my charge 
+: 95 


i] 
| or do that. I can't do both. 
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And what about Exhibit 123, which is the open 
interest? How is that information available to members 
of the Board of Managers of the New York Produce Exchange? 
A This is from commodities futures statistics. 


These are statistical bulletins published by the 


Exchange Authority and generally available and these 


show the size of open interests and futures as of the 
mid-month and the end of the month in each month. 

MR. O'DONNELL: May I ask your Honor how 
often did publications publish? 

THE WITNESS: The information is available 
at the end of every month. 

MR. O'DONNELE: How often is it published? 

THE WITNESS: Every month. 

(@) Professor, looking just at the information 

on Exhibits 122, 123 and 124, let us assume that you are 
or you were on the Board of Managers of the New York 
Produce Exchange during 1963, and you have available 
to you the information set forth on Exhibits 122, 123 and 
124, in your opinion, is there any information set forth 
on those exhibits that would have caused you, as a member 
of the Board of Managers, to have some concern about the 
state or the healthiness of the cottonseed oil futures 


market? 
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MR. O'DONNELL: Objection, your Honor. 
No foundation. 

THE COURT: Overruled. 

You may answer. 

I would say that -- 

THE COURT: The answer is would it cause 
you concern. The answer is yes or no. 

A Yes. 

Q Again, assuming you are a member of the Board 
of Managers of the Produce Exchange in 1963, sir, at 
what point during the year would this information nave 
caused you concern? 

A If I were a member of the Board of Managers 
of the Produce Exchange, I would have a responsibility 
for assuring competitive conditions in the market and 
the prevention of price manipulation. 

Knowing the possible sources of things like 
that, which come from dominant positions of a trader, I 
would be interested in knowing what things were developing 
which might indicate a dominant position of a trader. 

So, if anything unusual happened, I would 
follow it up to satisfy myself, whether any single 


trader, or two or three, were becoming dominant in 


the market. 
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Now, the earliest time here is the ex-pit 


transactions in terms of timing They begin to show 


up in the spring and I would say by April or May that 


I would begin to have some concern -- 


MR. O'DONNELL: I move to strike that, your 


MR. LIMAN: Your Honor, he was asked based 
on three other exhibits and now he is talking about 
ex-pits. I don't know what the answer now is referring 
to. 

O'DONNELL: I move to strike the whole 
answer. 

HARRIS: Let me just direct -- 

O'DONNELL: It was directed tothree 
exhibits. 


COURT: Professor, I think you have to 


You are being asked about,as I understand 
it, about 122, 123 and 124, which had no relationship 
at all to ex-pits and you have to confine your answer 
to that. 

You better start all over again. 

With those three exhibits in mind would youy 


have been caused concern? 
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THE WITNESS: Yes, they would have caused 
me concern and my concern would be because in that position 
as a member of the Board of Managers, I would be 
concerne i about the abuse of market power, and anything 
which might lead to an abuse of market power and knowing 
the responsibility that the Exchange has to maintain a 
competitive market, I would begin investigating to find 
out whether there was in fact a developing situation of 
market power in this market. 

Now, if you take Exhibit 124, which you 
showed me first, there is an increase which is clearly 
evident in July, of the increased share of the long 
open position that is held by the hedgers. 


This could be two or three firms or it could 


be several or it could be only one. But at that point 


I would want to find out whether there was a developing 
market power position in the market that would endanger 
the competitive price-making process, 

Now, if you turn to 122, in August, as we have 
said, there is a sharp jump in the monthly volume of 
trading. 

This could reinforce the other exhibit 
because if there is market power in the market, and 


competitive price-making is being interfered with or 
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prices are being manipulated, there could be other 
traders in the market that would disagree and the volume 
of trading could pick up for that reason. 

I mean, this is a signal that I would want 
to satisfy myself that something like that was or was not 


developing. 


The size of the open interest would indicate 


again, the fact that that arose at the time when these 
other factors were going on, would again cause me to want 
to look into what was behind the rise. 

ie) Sir, I believe when you were talking about 
Exhibit 124 you indicated you would become concerned 
about the dominant position of the trade? 


A Right. 
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Q Can you tell ts why that would cause you 
concern? 

THE COURT: He has just told us, Mr. Harris. 
I understood him. 

He was concerned about a trade or small greup 
of trading becoming dominant and endangering the 
competitiveness of the market. 

Isn't that why you were concerned? 


THE WITNESS: Yes. 


(@) You indicated that you would try and find out, 


you saw the increase in the long hedging position 
was going on. 

How would you have gone about that if you 

a member of the board of managers in 1963, tring to 

out what was behind this increase existing? 

A There are, I suppose, a couplé of courses 
one could take. 

One could go directly to the clearing 
association and ask for reports. One could go to the 
Commodity Exchange Authority and ask for positions of the 
traders in the market. 

@) When you referred to Exhibit 122, the volume 
of trading, you said that you would want to satisfy 


yourself as to what that increase was caused by. 
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Yes. 


How would you go about satisfying yourself 


in that regard? 


A I would want to know whether there is a 


developing pattern of increasing concentration in 


the hands of one firm that would cause the volume of trading 


to expand; whether this was a symptom of something which 
was developing that would impair the competitiveness of 
the market. 


Q How would you go about trying to find that 


A It would be important to find out the positions 


of the major participants inthe market. That is, the 


share of hte open contracts that might be held by any one 
firm. 
I would want to know that and then see who 


that firm was; what his position was in the cash market 


and other aspects, his financial stability and solvency 
and various aspects of his operations. 

Q How, sir, would you go about finding out 
this information that you just indicated? 

A In order to get basic information on the 
position of the trader himself, as I mentioned, I could go 


two ways: I could go to the clearing association, 
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down to the participants, or I cauld go to the Commodity 
Exchange Authority and ask for reports of positions. 
9) Sir, there has been testimony in this case 
that as of July 31, 1963, Ralph M. Peters & Company, 
on the books of the clearing association was listed as 
holding 58 per cent of the long open interest. 
Assuming that is true, for the sake of this 


question, sir, if you as a member of the boardof 


managers in 1963 contacted the clearing association 


pursuant to the investigation you have just indicated 


you would make, and learned that Ralph Peters & Company 


was holding 58 per cent -- this would be at the end of 
July and August, sometime in early August '63 -- vou learned 
that Ralph Peters & Company was holding 58 per cent of 
the open interest, would that information cause you 
concern or have caused you concern? 

A I would carry it a step further and find 
out what trader or traders made up the 58 per cent. 

@) There is further testimony in this case 
that as of July 31, Ralph Peters' position, long position 
was held substantially for Allied Crude Vegetable Oil 
a refining corporation, and that on July 31, 1962, Allied 
Crude held 87 per cent of the total open interest 
in the mere month -- 
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What was the date of that? 
July 31. 
MR. O'DONNELL: I object to this, your 


don't know of such testimony in this 


HARRIS: It is an exhibit in evidence, 
your Honor, Professor Gray discussed it. 
COURT: The exhibit has been admitted. 

MR. HARRIS: Yes, this is in evidence. 

MR. O'DONNELL: May I see it? 

(Handing) 

MR. O'DONNELL: Your Honor, this is an 
exhibit with respect ' Allied reports to the commodit~ 
exchange, It doesn't mention Ralph Peters' testimony 
&&: 812, 

MR. HARRIS: That is on a different 
exhibit. 

MR. LIMAN: This is based from the 
confidential reports of Allied to CDE. 


HARRIS: Your Honor, we are exploring 


LIMAN: I am not objecting, I just 
want the record to be clear since he is showing him 


an exhibit that it is an exhibit based on confidential 
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information supplied by Allied to the CEA. 

MR. HARRIS: And we are exploring an 
alternative approach to get the same information, your 
Honor. That is the purpose for this questicn. 


was in the middle of a question and I 


have kind of lost where I was so I will begin again. 


Q There is further evidence in this case, 


Professor, that Ralph Peters & Company, the long 


position was held substantially for Allied Crude 


Refining Corporation and further evidence in the case 


that at July 31, 1963 Allied Crude held 87 per cent 


of the near month cottonseed oil futures cottonseed 


contracts, and 59 per cent of the overall contracts. 


If you, sir, as a member ofthe board of 
managers in the course of this investigation learned 


that Ralph Peters was holding substantially all of 


the contracts for Allied and Allied held the percentage 


of contracts that I have just referred tl, would that 


cause you concern? 


MR. O'DONNELL: Objection, your Honor. 


No foundation. The record in this case is exactly the 


opposite in this case. The record is, they could not 
define the position of the traders. That was confidential 


information, not known to the clearing assoc: ation ~d 
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3 
MER. LIMAN: Anu at which time the CEA refused i 
4 ’ 
to divulge i 
5 a 
MR. HARRIS: That is not what I am Ce 
6 
asking, your Honor, ; 
5 
THE COURT: We haven't really moved very 
8 | 
i far because I have asierd him about five’questions ago 
| 
9 | 
whether something caused him concern and he said it wovld 
10 
cause him concern and what he would do would be, he 
| 
| 1 
ll | : 
| would seek -- one of the things he would do would be 
i ae | 
to ask the clearing association for positions and he would' 
| 
13 | 
i} go to the CEA. 
| 
14 
I gather that he is not at the CEA. He 
15 
\} has i 
6 | 
\ MR. HARRIS: I am exploring the alternative 
j ! 
17 || 
H approach of not going to the CZA. 
' 
18 : 
THS. COURT: You can't, if you are giving 
19 : ; 
| him a confidential report that only the CEA has. You 
{ 
a || ; 
| are not doing that, Mr. Harris. You are asking about a 
21 
report that 1 understand nobody had other than the 
ae 
CEA. You can't get that in August without going to the 
23 
CEA. 
4 || 
| MR. HARREIS: £ think that's not so, your 
ps 
25 | 
! Honor. I think there is another way. 
| | 
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a question about something thatis confidential 


and then say if he found it out what other way 


BY MRP. HARRIS: 

Q Professor Farris, continuing our series of 
questions with you as the hypothetical member of the boird 
of managers of the New York Produce Exchange in 1963, after 
you had gone to the clearing association, and you were 
informed that Ralph Peters held 58 per cent of the long 
open interest at the end of July 1963, what would you 
have done? 

A I would want to know who were the participants 
or the traders.-- 

THE COURT I didn't hear the first 
part of the question. 
THE WITNESS: I would want to know who the 


traders are and what their positions were with Peters. 
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but just deal with a total, you learned that Allied 


SOUTHERN Dist RICT COURT REPORTERS, U.S. COURTH)): \. 
FOLEY sQUARE, NEW YORK NY. Paya 


! 
} 
2 Q How would you -- { 
3 THE COURT: You want to know who Peters' ! 
4 clients were? \ 
° THE WITNESS: That's correct. | 
6 nice 
Q How would you go about finding that out? } 
7 
A I would ask Peters. 
8 . ; 
Q And if Peters told you he was holding 
9 : : i 
contracts substantially for Allied Crude? 
10 | 
A Then I would be concerned whether Allied } 
il might be becoming a very dominant factor in the market 
12 
and I'd go to other members of the clearing association 
13} ; : 
to find out whether they also might have had contracts 
14 | 
with Allied. i 
15 : : 
@) Would you also goto Allied, sir? : 
16 
A Yes. I would go wherever I would need to 
17 ; pon , , 
go to find out what hteposition of Allied was in the total 
2 | : oa | | 
market, because I think by that time, with that information 
19 there would be @nough concern..that I'd want to understand 
2 what Allied's activities were in the market. 
21 . 
(9) If you learned through the course of this 
investigation that Allied held more than 50 per cent 
23 
of the open interest, let's talk about all, forget the 
2A | / 
near month figures that I was talking about before, 
} me 25 . 
| 
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2 held 50 per cent of all the cottonseed oil contracts : 
3 on the long side, would you be concerned about Allied's 
4 position at that point? 
5 A Yes, I would. 
6 2) Again, as a hypothetical member of the 
7 board of managers in 1963, what would you do? ; 
8 A If I were a member I Sin 3 would want the 
{ 
9 board to be informed of it, and I would also want to 
10 know more about Allied. 
11 | MR. LIMAN: Your Honor, I'n sorry, : 
12 Professor Farris dropped his voice at the beginning. 
13 Could the question -- answer be read back? I got 
14 ‘everything but his first two words. ; 4 
15 (Record read) 
16 Q What kind of information would you want to know 
7 more about concerning Allied, sir? 
18 A Well, at that point I would like to know : 
19 whether he was building a position which could even et 
20 larger. I'd want to know his financial strength, 
21 | and I'd want to know his cash situation in terms of | 
2 facilities and positions of oil. - 
23 Q Now let's turn, sir, to Exhibits 125 and 126, 
2A which, 125 is the deliveries to the exchange and 126 
e- 25 ; 


are the ex-pits. 
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Sir, was information concerning deliveries 
on the exchange and ex-pits available to the members of 
the board of managers of the New York Produce Exchange 


in 1963? 


Q Sir, again with you as the hypothetical 


member of the board of managers of the New York Produce 


Exchange in 1963, is there any time in 1963 when you would 
have been concerned about the volume of ex-pit trading 
taking place? 

A The ex-pit volume b egan increasing earlier 
in the year than the volume of trading, and I would 


have -- in fact, the increase in this measure is 


beginning in April and May and June and Julv. rt 


actually starts around April or May that I'd begin 


get concerned. 

fe) Can you tell us why an increase in the volume 
of ex-pit trading would have caused » .u concern as 
member of the board of managers of the New York Produce 
Exchange? 

A Well, a market is really set up for traders 
buy and sell, and if suddenly a lot of the transactions 


were occurring outside of the market, f'd want to know 


why that was. 
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Qo How would you go about finding that out? y 
3 
A Well, again, I would want to know, I 
4 : ; 
would follow up with an investigation as to who these 
5 
ex-pit traders were, and whether this was associated ' 
6 | 
with some other developing warning sign. 
7 i 
Q Turning to deliveries, the deliverisas taking ' 
8 
place on the exchange, sir, again would you as a 
9 
hypothetical member of the board of managers of the New 
10 ; 
York Produce Exchange in 1963, is there any point during 
1] 
1963 when you would have become concerned about the 
12 
volume of deliveries taking place? 
13 
: A I see that in the March'’settlement of the { 
x 14 
March contract, that 85 per cent of the contracts open on 
15 i 
the first notice day were settled by delivery. This 
16 
is a much larger percentage than existed in previous ‘ 
17 
years, and the question again would come into my mind, is : 
18 
why. ‘ 
19 i : 
Qo Can you indicate to us what it is about 
20 
increased numbers of deliveries on the New York 
21 
Produce Exchange that would have caused you concern, 
22 
as a member of the board of managers in 1963? ' 
23 
A Why it would have caused concern? There 
24 ’ , 
are some possible reasons why it might occur. and I F 
25 


would want to find out for sure what those were. 
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It's possible if the price were being manipulated that 
an acceptance of delivery would be a way of trying to 
affect the price on the market. 

MR. LIMAN: You said there were possible 


why it would occur. Is that the completion of the | 


Well -- 


(@) I don't think you have to answer his 
question, but if you are not completed and you want 
set forth additional reasons, go ahead. 
THE COURT: He did indicate there were possible 
reasons, and he gave one. I was curious myself. 


Well, another reason might be that a compan’ 


might wantto acquire the spot commodity and might stan2 


for delivery as one way of doing it. 
THE COURT: Would you read that answer back. 
(Record read) 
MR. LIMAN: Your Honor, as Professor Farris: 
has undoubtedly perceived, he is now competing with a 


buzz saw, and if he'd make an extra effort to keep his 


voice up, we'd appreciate it. 


THE WITNESS: I will do that, thank you. 


fe) Sir, did you state at what point in the year 


1963 you as & member of the board of managers would 
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have been concerned about the increase in the volume 
deliveriés? 

A Well, the delivery to the market showed 
a substantial increase over March of the previous 
year, so at that point when those deliveries started 
coming in, I would be concerned. 

Q As a member of the board of managerswhat 
would you have done at that point? 

A Sought further information. 

Q Would you elaborate on the kind of information 
you would have sought, and from whom? 

A From who is engaging in the ex-pits and 
what other -- 

Q We are talking about the deliveries, sir. 
We are talking about the -- 


A The deliveries on the March contract in 


Yes, sir, 


A I would want to know information about 


that particular trader or who the traders were acceptin« 


deliveries, whether it was one or several. 
(Pause) 


THE COURT: Read back the question and 
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(Record read) 


THE COURT: All right. 


(Continued on next page) 
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8) How would you go about finding that out, sir, 
who the traders were? 

A I would find out the transactions and I would 
go to the trading-- Clearing Association and find out 
the details of those transactions. 

fe) A number of your answers, Professor, involved 
going to the Clearing Association and getting info»mation? 

That is a first step. 

Wasn't that information confidential, sir? 

MR. LIMAN: Objection to the form of that 
question. I have no obyection to his giving 
testimony if he knows it. as to the srocedures of the 
Clearing Association. 

Q I will rephrase it. 

In your opinion, sir, would the information 
that the Clearing Association have been available to you. 
would have been available to you as a member of the Board 
of Managers in 1963? 

course -- 
O'DONNELL: Objection, your Honor. No 
foundation for that question. 

MR. LIMAN: I thought, your Honor, that 
we have had testimony from the Cled&ring Association 


and everybody else as to the fact that if a request was 
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Professor Farris, can you define for us in 
what your view constitutes a manipulation of a commodities 
futures market? 

A That would be the artificial effecting of price 
difference from what supply and demand competitive conditions 
would generate. 

THE COURT: Mr. Harris, I'm not going to 
I don't think we need Professor Farris to go through 
this business of defining manipulation of prices, et 
cetera. If you have something specific, fine, but I 
see any reason for us to go through this again. You 
On rebuttal. 
(9) I am going to ask you to assume certain facts 


as true, and then ask you whether in your view those 


facts would indicate that there was a manipulation of 


price on the New York Produce Exchange of cottonseed oi} 


futures contracts during 1963. 

First, Professor Farris, I would like to ask 
you to assume that in 1963 Mr. DeAngelis, president 
of Allied Crude, and his company were experiencing 
serious financial difficulties, and that at that time 
Allied Crude was long in cottonseed oil futures and lon3z 
in cash oil; and further, that at that time that Allied': 


cash oil was heavily financed by having warehouse receirfis 
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pledged at various institutions and companies in return 
for loans to Allied. 1 would also like to ask you to 
assume that at that time in 1963 Allied could not afford 
a decline in the futures market of cottonseed oil futures 
because Allied did not have the funds to pay the margin 
calls that would have been attendant upon a drop in the 
market, a serious drop in the market. 

I would also like to ask you to assume that 
Allied's intention was to stabilize the price of cotton- 
seed oil futures, prevent it from declining to-any great 
extent so that it could stay in the market with the hopes 
that a perspective bu; ~r would come along, foreign 
government or somebody, and gave -- bid on a lot of cotton- 
seed oil and that Allied couid then bail itself out by 
supplying the oil in fulfilling these contracts. 

Therefore, TI would ask you further to assume 


that Allied embarks upon a program to stabilize the 


er Lx 
price pending this hopeful arrival of a contract, export 


contract, of buying futures contracts regularly in the 
cottonseed oil futures market, on occasion buying 
contracts at the close, which effected the settlement 
price from time to time, and finally, that Allied, 


rather than selling off its futures position in the 


near month as the near month approached, or the delivery 
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month approaches, that Allied engaged in the practice 

of stopping he warehouse receipts that were tendered 
and then engaged in a scheme of financing the stopping 
of these warehouse receipts by taking the receipts and 
then in turn tendering them to another company, and 

that other company would hold those receipts, give 
Allied the money for them, so that Allied could pay the 
short, it would tender it in the market; and then the 
company which was holding the receipts would go into an 
ex-pit transaction with Allied whereby the company 

would go short and Allied would go long in the next month, 
and they would held those receipts until that next 
delivery month came up, at which point they would either 
give the receipts back to Allied in exchange for getting 
the money back and doing another ex-pit cancelling out 
the first ex-pit; or if Allied didn't have the money 

at that time to take back the rece’p’., they would 
either give the receipts at Allied's request to another 
company which would engage in a similar transaction or 
roll forward the position by holding the receipts until 
a more distant delivery month, and doing a further 
series of ex-pit transactions, rolling forward the 
futures position to that more distant month. 


MR. LIMAN: May I understand though those 
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10 essumptions that he is asking him to make? 


THE COURT: He is not finished. 
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(0) Now, Professor, based upon these assumptions, 
in your opinion did the activities of Allied Crude 
Vegetable Oil as I have described them constitute a 


manipulation of the cottonseed futures market in 1963? 


A Yes. 
9) Can you tell us the basis for your opinion? 
A Allied was a large factor in the market and 


had the motivation and the capability to manipulate 
the market, and being that large and having that capability, 
and these events occurred, these would be consistent with 
preventing or trying to shore up a price difference 
from what competitive conditions might allow. 

@) Let me break apart sukiteus elements. 

With regard to the tra~sactions I have described 
regarding the stopping of deliveries and the registered 
warehouse receipts and then the ex-pit transactions that 
I described just before, in your opinion would those 
transactions alone, in other words, if I took that part 
of the hypothetical alone without having to repeat it, 
would those transactions, the stopping of delivery and 
the tendering of the receipts to someone else and th= 
ex-pits against them, would those transactions alone 
have an artiticial effect on prices? 


MR. LIMAN: It is my inderstanding you are 
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THE COURT: Anything fhias an effect on price. 
Any of the transactions, we have been told. 

MR. HARRIS: If that is established, I will ; 
go on. 

MR. LIMAN: Every purchase, every sale, 
every decision not to purchase and every decision not 
to sell has an effect on price by us. 

MR. HARRIS: Then there was testimony put or 
by them that seems not to say that. If they are happy 
with that, I'm happy. 

THE COURT: I thought you were talking 
about an artificially effected price. A manipulation 
is what we are talking about now. 

Q Professor, maybe I posed the question 
incorrectly so let me not throw out intent. 

If xr refer you to those sé€ries of ex-pit 
transactions involving the registered warehouse receipts 
and I indicate that Allied's intention engaging in those 
transactions was to stabilize the price of futures, 
in your opinion would those transactions alone 
heve had an artificial effect on prices in 1963? ' 

A Yes. 
THE COURT: Is your answer yes, without 


regard to the number? One transaction, two or without i 
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regard to the number of transactions? 

THE WTTNESS: He was telling me about several 
transactions. 

THE COURT: Let's say it means two. He 
didn't give you any number. 

THE WITNESS: One of the points that I think 
is very important on whether you can artificially 
influence prices whether a trader has the capability, 
which means the size, in the dominant position, so he can 
undertake certain kinds of activities which would 
shore up price. 

THE COURT: I understand that is your position. 

What I was interested in, in reqard te these 
transactions that he referred to, I was interested in 
whether your answer was yes, whether there was one of tt-m 
or two or 15 or five. I just want to find out what 
area we are talking about. Would one he sufficient? 

THE WITNESS: One probably would not. 

THE COURT: But several would? 


THE WITNESS: Yes. 
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futurea market or cash market? 
MR. HARRIS: Cottonseed oil futures marke+. 

A 50 per cent would be enough that I would 
be concerned and I would also want to know what the 
trader was doing in the caseh market and what his 
financial conditions might be, and on the basis of this 
information I would form a judgment as to whether he was in 
a dominant position in the market, and had the capability 
of manipulating price. 

Q Let's talk about one of the other activities 


of Allied: buying futures contracts. 


If you would assume that Allied engages 


in a program of buying substantial amounts of futures 
contracts, keeps increasing its percentage of the long 
position until ultimately it reaches 90 per cent of the 
long open interest, and you further assume that Allied's 
intention in doing this is to stabilize the market 

price so it buys as many contracts as necessary to 
prevent the market from falling, would those activities 
of Allied buying these contracts, would that intention 


constitute an artificial effect on prices? 


, 
a 


A Yes. 
Q And why is that? 


The activity would be undertaken by Allied with 
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the objective of shoring up the price and would have that 
influence. 

(9) Professor, when you consider a position of 
a single trader in the market who has more than 50 
per cent of the open interest, would it be significant 
in your view whether or not that person is hedge or 
speculating? 

A It would be -- this is one of the additional 
pieces of information I would seek. I would want to know 
what kind of cash business he was in and what kind of 
other facets surrounded his business operations. 

It's sometimes difficult to determine whether 
a position is a hedging position or a speculative position. 
But, assuming it is a hedging position, a futures contract 
undertaken to offset a risk in a cash commodity, this is 
what I would normally think of as being a hedging position. 


MR. LIMAN: Could the last few words he 


read back? 

(@) Sir, in your hypothetical role as a member 
of the board of managers of the New York Produce Exchange 
in 1963, how would you have gone about in determining 
whether Allied's position was a hedging position? 

A I would want to go to Allied and find out 


what kinds of offsetting ocntracts in the cash market, 
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November 14 to November 18 isn't even in evidence as to 
him, so can we make it clear that you are not talking 
about Mr. Vogel? 

MR. HARRIS: Mr. Vogel was not there at the 
meeting of the 14th, that is correct. 

Q Professor, I'd like to ask you first to assume 
that on November 14, 1903 the New York Produce Exchange, 
and Mr. Ber the managing director of the New York Produce 
Exchange, received from the Commodity Exchange Authority 
pursuant to a request he had made the day before, a hand- 
written position statement setting forth the position in 
each contract month of all traders, long and short, 
who held more than 100 cottonseed oil futures contracts 
at the close of business on November 13 -- or November 12, 
1963. This document is Exhibit 1 in evidence, and 
I will show you the document. I'd like to ask further 
to assume that on November 14, 1963 the managing director, 


Mr. Boyer, told the president of the Exchange, Mr. Mac- 


Donald, that he had that list in his possession, 


and that it contained information regarding the positions 
long and short of all traders having more than 100 

contracts in cottonseed oil futures, and that during that 
same conversation the managing director told the »resident 


of the exchange that Allied or Mr. DeAngelis held 
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90 per cent od the long -- the open interest in the long 

side of the cettonseed oil fugures market. i 
I'd like you further to assume that the sréditen* 

of the exchange told -- let's stop there. 


I'm going to promote you from simply being 


a-member—of-the board of managers. 


Taking a look at Exhibit -- assuming re 
know that the information contained on Exhib** 1 has been 
received by your managing director, and that you don't 
know the specific information set forth, but you know 
that it sets forth the positions of the longs and the 
shorts that hold more than 100 contracts, and you also 
know that Allied holds, the report indicates that 
Allied holds 90 per cent of the open interest, what 
in pur view would you do at that point, sir, as president 
of the exchange? 

MR. O'DONNELL: Objection, your Honor. 

No foundation. 

THE COURT: Is there any evidence in the 
record that Mr. MacDonald knew that A:itied had 90 
per cent of the long? 

MR. HARRIS: Yes, your Honor. Mr. Berg 
told him. He didn't give him the sheet, but he told 


him that Allied held 90 per cent. 
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THE COURT: All right. The objection 
is overruled. ' 
A First of all, I would be very disconcerted 


that I hadn't done something about this a while 
before November 14, but at that point I think it was 
a rather urgent precarious situation, and I'm not sure 
what I would have done. 
Q Let me give you some more facts, sir. 

I would like to ask you to assume that the president 
@ the exchange told the managing director to put the reoort 
and lock it up, ane then a meeting of the full board 
was convened later that day. 

Ard at the full board meeting the board 
was not told that that document had been received from the 
CEA, that it had been received from the CEA, that it tai 
been locked up; rather it was told that there was i 
some concern about increased concentration and the board 
then appointed a control committee. 

What the control committee did was to send 
out a position call by letter the next day to all of the 
clearing members, asking the clearil.y members to report 
in writing the positions each clearing member was holdirg 
and the names of their customers and what the position 


were as of November ?9; that the report was due on 
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November 20. 


A But the information is already at hand. 

9) What I want to ask you is, in your judgment 
was that sufficiently urgent action under the circum- 
stances? 

MR. O'DONNELL: Your Honor, I object to 
the question. The witness has indicated that he 
thinks the position call was calling for the same 
information that appears on Exhibit 1. This 
record shows that that was not the case. 

THE COURT: That has nothing to do with it. 
That is not a basis for.an objection, Mr. O'Donnell. 
That goes to the weight of the testimony. 

A Well, this would seem to be a quite 
deliberate way to react ina rather critical 
Situation. I think that much more urgency would be 
called for. 

Q , C¥n you tell us why you believe that the 
information that I indicated that was received, that 
Allied held 90 per cent of the market, created an 
urgent situation. 

A Clearly Allied had a very dominant 
position in this market at that time and there was the 


potential for rather erratic, unorganized 
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non-competitive type activity in the market. 


(Continued on next page) 
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@) Professor, the information set forth on 


Exhibit 1 indicates that in the near month, which was 
December, Allied held 5,428 contracts out of a total of 
about 5,533 open contracts. 


Turning your attention to the near month 


along, does that present any particular urgency there? 


A Yes, that heightens the urgency even more. 
9) Why is that, sir? 
A Because the time is soon coming when the 


contract will be closed out. 


e) So why does that make the situation more 
urgent? 

A These contracts will have to be settled in 
some way. And the activity that the shorter in short 


positions might have to go through in order to try and 
settle these contracts would create a very erratic 
situation. 

Q Professor, have you been retained by the 
plaintiff in this case to testify and to consult for the 
plaintiff? 

A Yes. 

f@) Are you being paid to consult by the plainti* 
and testify for the plaintiff? 


A Yes. 
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MacDonald and Berg. 


‘@) Anybody else? 

A I don't believe so. 

(@) Did you read the testimony of Professor 
Leuthold? 

A Professor who? 

Q l-e-u-t-h-o-l-d, Leuthold. 

A No, I didn't. 

12) How much time did it take you to read the 


testimony of DeAngelis, Gittleman, Gray, Dahl, Fontana 


and small amounts of MacDonald and Berg? 


A Two full days. 

12) How long each day? 

A Oh, I would say 10, 11 hours. 

Q Did you read anything else besides that testi- 


mony within the last two days? 

A I don't believe I did. I spent most of 
my time familiarizing myself with the testimony. 

Q Did you notice in that speed reading, if « 
might call it that, any references to a commodity 
Exchange Authority report with respect to the cottonseed 
oil market in 1963? 

A Was this the undated repor: ” 


Q I believe so, yes, sir. 
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A I saw a reference to it and I don't recall 
who was testifying about it. 

@) You recall it undated but it has on its 
cover page dates, namely, an investiqation with respect 
to July 1, 1963 to November 22, 1963. 

A I didn't see the report. 

0 You haven't seen the report to this very moment, 
is that correct? 

A Now, this-is a. -- there was a report that 
was unidentified as to author and undated, that 
was with some materials that were given to me to look at, 
and I adidn't get to-it. 

MR. HARRIS: Your Honor, instead of they 
guessing here, if Mr- O'Donnell wants to Find out if 
the witness has seen the report he has in his hand, 
he can show it to him. 

(9) I show you Defendant's Exhibit 1-A in 
evidence, Professor Farris, and ask you if you have 
read that Commodity Exchange Authority report. 

A No, I have not. 

@) The plaintiff's attorneys never showed 
you that? 

A This material -- is this dated, the report? 


Q I don't believe it does carry a date except 
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as I indicated, it shows the period of the investigation. 


A 


Q 


them. 


1 know, but the report written is not dated. 
I believe that is right. 

Who was the author? 

Commodity Exchange Authority personnel. 

What person? 


I am here to ask quesctions, not to answer 


Would it help you to know that there is, as 


a part of this report, a memorandum by the administrator -- 


do you know who the administrator of the Commodity 


Exchange Authority was back in 1963 and '64? 


A 


Q 


A 


Q 


Yes. 
Did you just see his name here? 
I knew it prior to that. 


Do you see this memorandum from Alex Caldwell 


to George Merrin, assistant secretary: 


"Attached is a copy of our revised report on 


the investigation of Allied Crude." 


A 


2 


Did Alex write that, write the report? 


This is a memorandum in evidence from 


Is that good enough for you? 


Well, I'm interested in who wrote the report. 
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O The Commodity Exchange Authority wrote the 


report, and here is the autnentication of that. 
"I, Wayne L. Olsen, acting director of the 
Bureau of Market Surveillance f the Commodities Futures 
Trading Commission do hereby attest the following annexe i 
documents are true conies of the original records in 
my legal custody: 
"Report of investigation of the operation 
of Allied Crude Vegetable in cottonseed oil futures and 
soybean oil futures, June 1, 1963, November 22, 1963, 
prepared by the U. S. Department of Agriculture, 
Commodity Exchange Authority, Washington D.c." 
You have heard of them, haven't you? 
A Did Mr Jlsen write the report? 
(@) Would you read it if Mr. Olsen wrote it? 
Is that the point? 


A I just -- 
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I don't know who wrote it. It's put out 


by the authority, the Commodity Exchange Authority. 


wasr't 


A 


Q 


But you haven't read it. 

MR. HARRIS: Your Honor, for the record, it 
t out by eiibisisdaks 

I never saw it in published form. 


If you were interested in doing some 


research about this cottonseed oil futures market in 


the second half of 1963, you would find it significant, 


would you not, for purposes of your research, to review any 


report written by the Commodity Exchange Authority with 


respect to that market? 


A 


I would want to know the author of the report, 


his credentials, what kind of background he had for 


undertaking the task. 


Q 


And before you could bring yourself to read 


it you would want to know the credantials of the author, 


is that right, aithough it was a report of the Commoditv 


Exchange Authority? 


A 


If I had had more time I would have read it, 


but since it was lacking in authorship and date, I felt 


that it was of not as much importance as some of the 


other things that they were asking me to look at. 


Q 


Are you familiar, sir, with the fact that 
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and LI akimmed parts of it. 
But did you read enough of the testimony of 


each of those three professors to know that each of them 


was asked questions about these same exhibits, 122 


through 126? 
A Yes, iI. dia 


Q And did you read*enough of the testimony of 


each to know that each had different interpretations 


and conclusions with respect to those exhibits? 

A WE11, I know that Professor Arthur differed 
from Professor Dahl and Professor Gray. 

9) And don't you know that Professor Dahl 
differed from Professor Arthur and also from Professor 
Gray? 

MR. HARRIS: Your Honor, I'm not sure what 


he means by “differed." Obviously it wasn't word 


for word the same, 
THE COURT: If you are going to object, 


obiection. 


MR. HARRIS: I object. 

THE COURT: Your objection is overruled. 

MR. O'DONNELL: Would you read the 
question. 


(Question read) 
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A I would want to know in what important 
respects you say "differ," whether it's a minor 
respect ora povbee vee difference. 

ie) You're pretty good in asking questions. 
I guess you do that at school a lot. 

Your function today is to answer the 
questions. You understand that, don't you? 

Did you read enough of the testimony of 
those three professors to know what each differed 
from the pias with respect to these vary exhibits, 


126, and thatall of them differed from you? 


MR. HARRIS: Objection, your Honor. 
THE COURT: Objection is overruled. 
A I read enough to know that he questions 


about the exhibits were frequehtly asked in different 


ways, and the answers which came back were not always 


the same kinds of answers, so I would need to go 


ore to the substance of what the differences were. 


Q Would you go along with me to this extent, 


Professor Farris, that looking at these bare statistic 


alone contained in Exhibits 122 to 126, you would 


not be surprised to find that knowledgeable men with 


respect to the commodities markets would have differing 


views and differing conelusions with respect to their 
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interpretation 


to develor, this 


was a signal to go after further information, and in fact 


that would fk 


information. 


Ie my 


position, 


(Continued on next page) 
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Qo I'm not disputing that, you made that clear. 
I'm not asking you that. 

Could the reporter please read the questior 
and see if you can answer the question that I am asking? 
And please try to be responsive, as I assume you ask 
your students to be. 

(Question read) 

A Well, I am bothered again, if you will 
pardon me, about the conclusions that they might 
reach and their interpretations. I think thatmany 
people with their backgrounds and training will look 
at the statistics in different ways, and while one migh* 
think a matter is of very large importance, another micyrt 
play it down as a ve.y small important matter. So to 
that extent I would say there would be differences in 
interpretations. 

Q You were looking at these statistics as a 
professional economist, weren't you? 

A As a professional economist who has been 
concerned with the effectiveness of market operation 

dan. 

and competitiveness of market operation in a variety of 
markets. 

(@) Not in the gotkonsees, O22 futures market? 


ae It is a market, a futures market, and of cecrse 
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you know that in addition to heing 
2ach day on the blackboard that the New York 
Exchange received copies of so-called ex-pit 
confirming the ex-pit transactions one by one? 
ever told you that? 
am aware that they received letters. 

And so why would you go to the clearing 
association t at the ex-pit documentation that 
you had posted on a board and also letters about it 
from the New York Produce Exchange? 

I might want to get more of a pattern of 

and confirm my figures. 

Toe your knowledge, did the clearing association 
of the New York Produce Exchange in 1963 maintain 
Separate records with respect to ex-pit transactions? 

A The information that they had was, if a 
number of tradeswere made, so many of them would be 


designated as ex-pit. 


@) You know that of your personal knowledge? 


A Yes. 
Have you seen such records with respect 
to the cottonseed oil market on the New York Produce 
Exchange and the Clearing association? 


A Yes. 


« 
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{Jury present.) 
MR. O'DONNELL: May I proceed, your Honor? 
THE COURT: All right. 
BY MR. O'DONNELL: 
1e) Professor Farris, I would like to direct your 
attention to Thursday, November 14, 1963. That is the 
day that Mr. Berg of the CEA received Plaintiff's Exhibit 
1 in evidence from the Commodity Exchange Committee 
and Mr. Harris called your attention that with respect to 
the near month the deliveries in December 1963, Mr. DeAngeli: 
had 5,428 long contracts in December out of 5,448. 
Do you see that? 
A Yes. 
ie) And I believe you told Mr. Harris that you 
regarded that situation, if it had come to your attention 
as a member of the Board of Managers, or if you were 
in Mr. Berg's shoes, perhaps, you would regard that as 
a fairly urgent situation. 
A Yes. 
1@) If I told you that on November 14, 1963, 
two days after this statement, Mr. DeAngelis took 2,500 


of those long contracts that were coming due in December 


and rolled them forward to March 1964, would you say | 


that that somewhat lessened the urgency of the situation? 
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I think that is correct. 
9) If you had thought as of November 14, 1963, 
Mr. DeAngelis had been manipulating the market in 
cottonseed oil futures for his benefit up to November 14th, 
1963, and had received some ten million dollars in 
variation margin during the fall of 1963 because the market 
had risen somewhat, would you as a member of the Board 
of Managers have shut down the Produce Exchange on November 
14th, cut across contracts, terminated them without 


delivery and deprived the shorts of any opportunity to 


profit in the decline of the market? 


A I don't know what I would have done. 


(@) You said, sir, that one of the things as 
a hypothetical member of the Board of Managers you would 
have done, at some point during the fall of 1963 or perhaps 
a little earlier would be to ask the members -- you were 
going to ask the Clearing Association but then I think we 
agreed you would ask the members what positions they 
represented for their various customers? 

A Yes, this would be a way of compiling the 
market position of the variovs traders. 

Q And that is a rather extreme ste, to take, 
i8 it not, sir?) This is something that causes lots of 


rumors and questions in any commodities futures market a¢ 


+ 
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to why this is being done. 


A The circumstances were such that they were 
overriding and would require me to take that step. 

Q Wouldn't you agree that whatever steps 
should be taken should be done in the most diplomatic 
careful way that it could be done in order to allay fears 


and net arouse any panic on the part of anybody in the 
! 


market? 
A Again, I think that depends on what the 
situation was in the market and how critical it was 


when I made mv investigation and got my information. 


Q And isn't a sensible thing to do, in your opinion 


to those conditions that wer2 revealed on November 14, 
1963 in the New York Produce Exchange, to attenpt in a 
very prompt manner, to work out a voluntary liquidation 
of positions to reduce the concentration of the open 
interest by getting members to agree to take on some of 
the Allied position? 

A Again, I think there are many actions that one 
could think up. 

(@) Isn't that a good one to think up? 

A But, at this point I chine I would not be 


prepared to say what I would have done. 


Q Do you know how long it took the New York 
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of having only been a hypothetical member of the Produce 
Excheage. You were never an actual one? 
That is correct. 

Q May I understand, have you been an academician 
all of your professional life? 

A No. I was farming with my father for five 
years. Then 1 was in the military service for four and 
a half years. 

12) After you got your degree, have you been an 
academician since then? 

A Yes. I have had a couple of leaves of absence 
but I have been essentially in the academic world. 

12) Do you teach a course on how to conduct arf 
investigation of a potential manipulation? 

A No, I don't teach such a course. 

Q Have you written any papers on how a board 
should go about conducting an inquiry? 


A No. 


Q Do you teach a course on what the appropriate 


practices of a brokerage firm are in the commodities field? 


A No. 
Q Have you written any papers on that subject? 
No, I have not. 


Am I correct, your real specialty is econumics? 
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MR. MINNEROP: That is correct, your Honor. 
In order to accommodate Professor Farris we have 
reached a stipulation which I would like to now read t 
the jury. 

The plaintiffs and the defendants have 
stipulated and agreed that Professor Farris, if continued 
as a witness would have given the following testimony. 

One. As to volume of trading on the New York 
Produce Exchange, that Ira Haupt & Company was at all 
relevant times in the position to determine what the 
total volume of trading was and by reference to its 
own books and records what portion of that total volume 
was done by Faupt acting as broker for Allied. 

Two. As to the open interest that Ira Haupt 
& Company was at all relevant times in the position to 
determine what the total open interest was, and by 


ceference to its own books and records what portion of 


the total open interest it was carrying for Allied 


at any given time. 

Three. As to commitments of traders that 
Ira Haupt was at all relevant times in the position 
to determine what the total open commitment of large 
traders was as reported by the CEA and by reference 


to old books and records what portion of that total 
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commitment it was carrying on behalf of Allied. 

Four. As to the number of deliveries on 
the Exchange, that Ira Haupt & Company was able to 
determine at all relevant times by reference to its own 
books and records how many deliveries were being made 
or accepted by Haupt acting as a licensed broker. 

Five. As to the number of ex-pit transactions 
Ira Haupt & Company was at all relevant times in the 
position to determine by reference to its own books and 
records what the number and size of ex-pit transactions 
were which allied engaged in with Haupt acting as broke?. 

Furthermore, Professor Farris would have 
testified if asked that he didn't read the testimony 
of tiarry B. Anderson in connection with his appearance 
hexve. 

Finally, Professor Farris would have confirmed 
if asked that as of November 14, 1963, there were 
approximately six weeks left until all of the open 
December contracts had to be settled. 

Thank you. 

MR. HARRIS: We would like to recall Professor 


Gray, at this tine, your Honor. 
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ROGER GRAY, recalled to the stand 


as a rebuttal witness, being first duly sworn, 

testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRIS: 

Q Professor Gray, I would iike to show you ; 
Defendant's Exhibit 1-A which is an unsigned undated ' 
report of the Commodity Exchange Authority and ask you 
if you have seen that report before, sir. 

A Yes, I have. 

Q And since the last time you testified here, 


Professor Gray, have you at my request studied that 


report? 
A I have. 
Q Professor Gray, this report, Defendant's 


Exhibit 1-A, attributes the rising price of cottonseed 
oil futures contracts in the fall of 1963 to rumors and 
speculation about the Russian purchases of wheat 
and there were rumors they would purchase oils as 
well. 

I would like to direct ywur attention to 
page 3 of the report at which at the bottom of the page 


there is a quotation from the Fats and Oils Situation 


report issued by the Department of Agriculture on 


SOUTHERN ©: ifRICT COURT REPORTERS, lS. COURTH ”' +‘ 
FOLE’ SQUARE. NEW 'ORF NY — 791-160) 


7 = we ae sae ww SS 


hprf 5 Gray-direct 


November 12th, in which is quoted or there is a reference 


to speculation that the Soviets and other Eastern 


countries may enter the U. S. market for fats and 


Do you see that? 


A Yes, 1 dso. 


(@) Professor Gru.iy ‘our knowledge was 


eo } = 


Block 


oils. 


this 


Specnlation that ¢: j - and other Eastern Black 


countries would U. S. market for fats and oils 


manifested in the cottun ‘utures oils? 
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19) Tt was very clearly not manifested in that 


market, If we mean by speculation taking positions 


in the market because during the period of time referred 


to here virtually everyone in the market other 
than Allied was either reducing its long position 
or adding to its short position. 


If we mean idle speculation or gossip 


or talk, conceivably there was some such, but this was not 


manifested in marketing activities. 


Q Professor Gray, if you turn your attention 


to page 20 of the report, the top paragraph which is 
actually carried over from page 19, or actually from 


page 18, since page 19 has charts on it, there is an 


analysis or reference to positions of Allied Crude and 


soybean oil futures as compared to cottonseed oil 
futures and then the CEA report has the reference as 
Allied would have to dominate both Allied -- 

Mr. O'DONNELL: Objection, your Honor. 
This portion was not to be read. 

MR. LIMAN: I have another objection. 
If he wants to quote to Professor Gray let him quote 
the first st-*sement he made as to what the CEA 


attributing somethings to, is a question I don't 


to ' 


subscribe to. I don't think he is doing the same thing 
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here, 


MR. HARRIS: [ am quoting. 
MR. L7™MAN: You took a word or phrase. 
THE COURT: Well, the point is, as I under- 


stand it, based upon your objection the defendants 
read, I think, this portion but were required to delete 
references to the other oil and I don't see based on your 
objection that you are now going to ask him -- 

MR. O'DONNELL: Actually this portion was 


not read, your Honor. 


MR. HARRIS: Well, the report is in 
evidence. 

THE COURT: Every other portion that we 
allewed to ha ‘ead, that was done. 

My derstanding, of course, was that 


although the exhibit was submitted, that the portions 
which the defendants read were the cee tiaaie which in 
fact they were submitting to the jury for consideration. 

MR. HARRIS: I think I am entitled, your 
Honor, to have Professor Gray comment on the entire 
report rather than -- 

THE COURT: You obviously are. If you want 
to submit the entire report, you are entitled to that. 


But if yo are goinq to do that you are also going 
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to have to abide by tne rules which you have set down 
in regard to what portion of the report can go in. 

It is based on your objection that any reverence to the 
other oils is not before the jury, Mr. Harris. 

MR. HARRIS: The paragraph I want to read, 
the sentence I want to read talks about dominating not 
one but both oil markets. I don't think that that 
necessarily goes beyond what was read. There were 
references to oil markets in the reading that Mrs. 

Kaye did to the jury, your Honor. 

MR. LIMAN: He can't do it that closely. 
It seems to me if Dr. Gray wants to comment on the 
whole report that's one thing but to take a phrase 
doesn't seem to me to be appropriate. 

THE COURT: I think he is entitled to bring 
out certain portions, any portion he wants Professor 


Gray to comment on. But, I don't believe he is entitlei 


now to introduce intothe record parts of the report which, ‘ 


based on his objection, at least in the defendants 
reading, I have excluded so that the report, as I 
understand your objection, any reference to soybean, 
you have to deal with the report confined to cottonseed 
oil. 


MR. HARRIS: Of course my point in making 
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the objection, your Honor, the report integrally relates 


to cottonseed oil soybean and my objection in keeping 
it out of the case, I don't think this report makes 
any sense because -- 
THE COURT: Mr. Harris, youare now attempting 
to rationalize your effort to get around to the object’ on ' 


| which I sustained the other day. Let's proceed. 


ete aes ile 
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Q With reference to paragraph 20, Professor 
Gray -- 
THE COURT: Page 20. 
MR. HARRIS: I'm sor~-ry, page 20, the first 
paragraph. 


Q Do you agree with the CLEA's statement that in 
order for Allied Crude to effect or attempt to raise oil 
prices to artificial levels -- and let's talk about cotton- 
seed oil prices -- that it would have to dominate not 
only the cottonseed oil market but other markets as well? 

A No, I do not agree with that. TI think that 
the word dominate in this context is entirely too strong 
when one's concern is with an artificial influence on 
prices. 

Certainly without dominating the cottonseed 
oil market, you could have it sabtadnes and an artificial 
influence on cottonseed oil prices. I would only extend 
that, that that statement would carry in spades with 
reference to other markets. 

Tt is true that you wouldn't even need to 
dominate the cqattonseed oil market in order to artificially 
influence prices. 

Q Profe tor Gray, further down on the same page, 
20, the CEA states that ex-pit transactions do not have 


a prive effect on futures prices. 
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Do you ayree with that conclusion? 
THE COURT: Where is that? 
MR. HARRIS: The paragraph starting with 
function of trading." 
THE COURT: Alt right. 


A I do not agree wi * that conclusion, and the 


ex-pit transactions that we are concerned with here in ny 
opinion were done in order to, among other things, 

enable Allied to maintain its long futures position and 
even to build up its long futures position. In maintain- 


ing and building up its long futures position, it maintained 


its artificial effect upon the prices. 

(9) In this report, as you have seen it, does the 
CEA make any attempt to analyze the effects of the 
ex-pit registered warehouse receipt financing transactions 
that you have testified about when you were last here in 
connection with their, as you indicated it, assisting 


Allied to maintain its long position in this market? 


A Well, there is reference to these ex-pit 


transactions in the footnote which I shall hopefully locate 


on page 27, and quite appropriately there the CEA 


puts the word transactions in quotes, clearly indicatin:s 


that they queztion whether these were real transactions, 


and in the covering memo that accompanied this there 
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is reference to the fact that they had deleted from 
this footnote reference to the question whether these 
were bona fide transactions or not. 

In an earlier version of this paper they 
had raised that question. 

So it seems to me manifest that they entertained 
doubts as to the legitimacy of these ex-pit quote 
transactions. 

Q Professor Gray, Turning to page 24, the end 
of the paragraph immediately preceding the subheading 
in the middle of the page. 

Do you see that, sir? 

A Yes. 

Q The CEA concludes that Allied had heavy 
competition from other traders during the period 
that they were looking at, which is July 1st to November 
22, 1963, which mitigated against it dominating the oil 
market. 

MR. LIMAN: ‘il markets plural. 

MR. HARRIS: I'm trying to restrict myself 
to cot*onseed oil. 

MR. LIMAN: Your Honor, this shows the 
falsity of it. 


He asks him to comment on a conclusion of 
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the CRA which refers to two markets, but he takes out the 
two markets, makes it one, and, therefore, he takes away 
the thrust of what the CEA was saying on this. 

IT object to that. He made the objection. 

If he wants to pursue it, then he can't stand on his 
original objection on this. 

MR. HARRIS: I was about to ask Professor 
Gray to address himes:lf to the cottonseed oil market. 

THE C.'URT: I think I'm going to verrule the 
objection. 

A May I have the question read back, please? 
9) Let me rephrase it then. 

Do you agree with the conclusion that Allied 
had heavy competition from other traders during the 
period July to November 1963 that mitiqated against its 
dominating the cottonseed oil futures market? 


A No, I don't agree with that conclusion. 


in the first instance we are talking about competition 


for buying cottonseed oil futures, that competition 

was virtually eliminated during that period of time, 
even if -- and I don't know how to construe their own 
connotation of the word competition right here -- 

but even if they are taking that to include the sellers 
in the market, even the selling side of the market was 


relatively concentrated during this period. 
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9 In that regard, Prc.<ssor Gray, on page 22, 


the first full paragraph on the page the CEA notes 
that the bulk of the long side of the cottonseed oil 
sutures market in the fall of 1963 was held by Allied 
and that the short position was held -- when you get 
to Ne-’ember 15 the last sentence of that paragraph j 
indicates that processors held over one half of the ' 
short positions. 

In that connection I will ask you to take a 
look at Plaintiff's Exhibit 1 in evidence, which is the 
report handed by the CEA to Mr. Berg on November 14, 
which indicates the people who held the long and short 
positions of over 100 contracts on Ne--ember ag eae 

In light of the fact, sir, that in November, 
mid-November 1963 Allied held 90 per cent of the market 
on the long side, and there's approximetely eight 
people listed on that report who hold the bulk of the 
short side of the market, would yov conclude that that 
market was in a healthy condition? 

MR. O'DONNELL: Objection, your Honor. 
The record shows to the contrary. The record shows 
that Plaintiff's Exhibit 1 speaks as of NOvember 12 and we 


know that by mid-November that DeAngelis' position had 


been reduced by 3000 contracts rolled forward. 
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MR. HARRIS: That's the near month. 
THE COURT: The objection has to be sustained 
on another ground. 
Professor Gray is not here to give us his 
views as he gave them to us in your case in chief. 


He's here I gather to give you his views about this 


report. And whether the market was healthy or not on 


November 15, that's not the question that is addressed 


to him. He should address himself to tke issues of 
what has been raised in this report. 
fe) Does this report indicate whether the 
CEA believed the market was healthy or unhealthy as of 
that date. 
MR.O'DONNELL: Objection, your Honor. 
speaks for itself. 
THE COURT: He can't tel about what the 
CEA believed. He can tell us what he belie‘es. 
(9) Isn't it a fact that the CEA doesn't make 
reference to that, the healthiness of the market in 
this connection in its report. 


MR. O'DONNELL: Objection, your Honor. 


speaks for itself. 


THE COURT: I don't understand the question . 


MR. HARRiS: I'm trying to avoid having t 
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read the whole report, your Honor. 

THE COURT: Mr. Harris, I oan't deal with 
that. 

MR. HARRIS: I think I am entitled to bring 
out that the CEA makes certain references and deen 
follow them up, and the witness can sav he would have 
and he thinks that it's wrong. 

THE COURT: If you want to have Professor 
Gray testify to anything, Mr. Harris, you ask proper 
questions and you may do it. 

MR. HARRIS: Very well, your Honor. 

Q Looking at that paragraph I just addressed 
you to, Professor Gray, at page 22, would you 
view the facts set forth there as significant in the 
context of an analysis or an investigation of cottonseed ' 
oil futures market in 1963? 
A The facts that are set forth in this 
paragraph, would I view them as significant? 
Q Yes, sir. 
THE COURT: Beginning with the compositio-? ' 
MR. HARRIS: Yes. 


A Yes, I would view these facts as being } 


significant. 


The most significant fact here was that 
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Allied increased its position on the long side of the 
market. The statement that the traders were thus 
providing the contracts for the increased purchasing 
by Allied Crude during the Septemker, November period -- 
the trader's name is sort of a self evident propositior, 
that there were a number of large processors, crushers 
and refiners. 
What this doesn't say, whi-h I would deem 

as also being significant, is, as I think I mentioned 
a few moments ago, th2 short side otf the market was 
itself concentrated in relatively few hands. 

Q Skipping down two paragraphs, i “essor 
Gray, you will see that the CEA séys, it is apparent 
from this lineup of traders in the cottonseed oil market 
that the industry was willing to accommodate Allied 
Crude by selling cottonseed oil at the higher prices 
prevailing in the September to November period anc in 
doing so the cottonseed oil industry had the capacity 
to deliver the quantity of cottonseed oil in 
settlement of futures co..tracts which Allied Crude 
held on the long side of the market despite the size of 


its long position. 


Do you agree with that paragraph, sir? 


Yes, I think that I do. 
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Q Does that material contained in that paragraph 


indicate to you that the market price was not artificial 
in the period September to November 1963? 

A No, this paragraph is not relevant to that 
question or they are not addressing the question in this 
paragraph as to whether the price was artificial during 
that period. 

fe) Professor Gray, much of the CEA report -- 
would you agree with me that much of the CEA report 
is filled with comparison of prices between 
cottonseed oil futures and other commodities? 

A Yes, it is. 

Q And an analysis of the price movements in 
various commodities 7s compared to cottonseed oil futures 
during 1963; is that right? 

A Yes, indeed. 

MR, MINNEROP: I object to leading, your 
Honor. - He's leading the witness all the way here. 
THE COURT: All right, Mr. Harris. 

Q Do you ac'ree with the methodology and 

conclusions reached by the CEA in this price analysis? 
MR. LIMAN: Your Honor, I would like to just 


simply state that I think that Mr. Harris is opening 


the door to the entire report when he asks the witness 
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whether he agrees with his conclusions as to price 
analysis and at the same time objects to letting in 
portions which deal with the sections that they are 
looking at. 
MR. HZARRIS: Your Honer, I think Mr. 
Liman's -- 
MR. LIMAN: I have no objection to it 
being covered, your Honer, but I just woudl like, so there 
is no claim thathe was misled, that if he asks gquestiors 
like that, it seems to me that it appropriately opens 
the door to the matters that are covered here. 
THE COURT: De you want the whole report 
in? 
MR. HARRIS: I think we have to, your Hoor. 
My point the other day -- 
THE COURT: So that your objection the other 
day, you prefer no longer to stand on it; is that 


right? | 
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é MR. HARRIS: Yes, sir, I think that my | 


objection the other day was going to the point that I 


4 | think we are entitled because,of this report to go into j 
the soybean oil market as we attempted to do at various 
6 times during the course of this tria!. I think that the ! 
7 CEA report, the ¥ le basis of that report is to compare i 
8 cottonseed oil with soybean oil. And I think it's 
9 been pointed out here that there is really very little 
10 | I can have Professor Gray andlyze if he is reinterrogated 
il | purely to cottonseed oil because then he can't get intc 
12 | the basis of the comparison. 
13 | . THE COURT: Your responsibility for 
14 . 
| putting yourself in that posture. In any event, 
| 8 
15 | if you are now abandoning your objection, is that what 
16 I understand you to be doing? ' 
W MR. HARRIS: Yes, although I think we are 
18 entitled to go into Allied's activities in soybean oil 
19 in general. 
i 
20 THE COURT: No, you are not entitled to do 
21 that, so there is no use in making a point. You may be ' 
ast 22 
| entitled so that in terms of this report, so that 
23 | the juxy may get, and Professor Gray will not be 
: » | rest: icted in making a rational analysis of the report 


and indicate his views on it, but that is all. So 
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that if your objection is now abandoned, then you may pro- 
ceed. 
MR. HARRIS: Okay. 
THE COURT: But only for the purpose, I am 
indicating, of that analysis of this report. 
MR. HARRIS: I understand. 
Q Professor Gray, I think my question was, 
do you agree with the price analysis made by the CEA ir 
this report with regard to its comparison of cottonsee@2 
oil futures with other commodities, including soybean 
oil futures? 
A Well, I certainly don't agree with the 
conclusions that they draw from comparing these 
prices, If you are restricting this to methodology, 
I think it's entirely appropriate to look at the relations 
ship between cottonseed oil and other prices. 
I am not at all familiar with any of the 


background materials that may have gone into this, nor 


in fact do I know who Prepaced this, nor have I discussed 


it with him. 
But on its face I wouid reject the 
findings in a couple of particulars in their price 


analysis. I should say the first particular in which 
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” Q Professor, perhaps before you get to the 
3 


particulars, you ought to tell us what “heir conclusion 


4 is that you disagree with? 
5 | A Well, they have done -- they have drawn at 
6 | least two conclusions in terms of price comparisons. 
7 They have, I would say that their major conclusion is that 
8 ‘ 
the prices of cottonseed oil cash and futures that 
9 i 
they observe over this period and particularly the 
10 | 
Nl rather steep rise toward mid-November and the abrupt 
i | decline in mid-November, having traded this back f' rst 
12 
to the so-called rumors, the Russian rumors, etc., they 
| j 
13 " relate this to a foodstutfs price index in an effort 
1 
‘ | to explain this price decline in cottonseed oil in the 
| 
15 | same -- as being part of an overall decline in the 
16 foodstuffs price index. 
| 
W | The second price comparison analysis which 
' 
| 
18 they have used here is that between cottonseed oil and 
19 | scybean oil. and they look at a long period, 30 years, 
20 | if memory serves me, a 30-year price correlation that had 
21 | ! 
been published by economic research service, or fats 
22 { 
and oils division in 1971, and then we look, at the shorter 
3 | 
| periods relevant to the case at hand. 
2A 
| Now, to take those perhaps in the reverse 
| 
25 | 


order, looking first at the latter of those wo, they 
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make considerable issue of the ostensibie high 
correlation between soybean oil and cottonseec oil 
pri $s, and that is what is presumably demonctrated at 
Fages 4 and 5, and they show us in the text a set of 
correlation coefficients. They don't give us othe: 
information about this relationship. 

One of the troublesome omissions in dis- 
cussing that relationship is to be found really on 
casual visual inspection of the charts, namely that 


between the period of February or about the end of 


February through July or through the end of July, one 


sees that cottonseed oil prices strengthen throughout 
that period, reading from the chart one would have to 
say that over that period cottonseed oil prices 
strengthened by at least one half cent per pound, 
perhaps even more; whereas over the an. time interval, 
soybean oil cash and futures prices Atevlined, and again 
visual inspection from, say, end of February to end of 
February would show that soybean oil prices declined 
by perhaps a half cent. 

If you have a change of one full cent in 
reletionship thence between these two oils over that 
period or time , no such change in relationship is 


implied in the corretation figures that thev give, they 
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give no attention in this study to that change of 
relationship, which amounts to approximately 10 per cent 
of the value of these commodities, and ©* would be my 
interpretation that they have missed the 2 an opportunity 
to have discovered an artificial price effect being 
manifested in departure in these two series as the Aliied 
sctivities were of course proportionately larger in 
cottonseed oil than in soybean oil. 

As to the other part of their analysis which 
I think it is fair to say is the major thrust of their 
analysis, namely that what happened here in mid-November, 
while they in some paragraphs, they say this reflects 
the closing out of the forced liquidation of positions, 
chey never really attribute that price action in 
November directly to the positions of Allied in the market 
and the liquidation of those positions. 

The difficulty with their explanation that I 
find, this is part of the ov erall coodstuffs price 
decline at that point in time, is if you look at page 
13 chart 4, and a superficial visual inspection woulda 
suggest that the mid-November decline in the all foodstuffs 
index was comparable to these mid-November declines 
that we see in cottonseed oil and soybean oil back 


in charts 1 and 2. 
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The charts are so constructed that the lines 
are about the same length. To the extent that one gets 
that impression, it's highly deceptive, because as a 
matter of fact the decline in the all foodstuffs 
index is drawn to a much different scale than that of the 
cottonseed oii and soybean oil prices, so that that 
mid-November decline in the all foodstuffs index 
amounts to approximately a 6 per cent decline, perhaps 
slightly less than 6 per cent, whereas the decline in 
cottonseed oil prices in chart 1 at that same mid- 
November period amounts to 21 per cent or more. 

They have ieft themselves with an additional 


15 per cent decline or more in cottonseed oil that isn't 


explained in this all foodstuffs index price decline. 
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.°) Turning to page 7 of their report, in 
the second paragraph from the bottom there is a sentence 
in the report that forced liquidation of cottonseed oil 
and soybean oil positions heid by Allied -- and it 
goes on to give the dates and reflects in certain 
lower prices. 

Do you agree that this 15 per cent differen- 

tial you just referred to is attributable to the removal 
of Allied from the market? 


B Most of tii1t decline, without pinpointing 


15 per cent, but most of the decline in prices of cottonseed 


oil and soybean oil prices was attributable to the re- 
moval of Allied's positions from the market, yes. 

Q Can you explain why that is so, sir? 

A Well, by this time Allied was owner of 
most of the long position in cottonseed oil, and it 
turned out that this was not a reflection of real demand. 

Allied had accumulated an ever larger long 

pe atkten in cottonseed oil. Similarly, in absolute terms, 
an ever larger position in soybean oil, which was not 
proportionately as large in the soybean oil market 
and neither of these were reflections of real demand. 
So when -- well, that being the case, then there is price 


artificiality being injected into the market as the 
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position is built up, and when you remove the price 
artificiality, the market collapses. 
.@) Professor Gray, turning to the top of page 
after the first full sent2nce on that page, you 
1 see the CEA concludes that Allied was a price facter 
Soybean oil futures, other long traders were as 
@ group even more of a factor. And you will see back or 


Page 23 a chart indicating that there were soybean 


oil, other long traders positions exceeded that of Allied. 


Do you believe that that same sentence that 
I just read you is true with regard to the cottonseed 
oil futures? 

A Well, excepting of course that it woulda have to 
be stated in the reverse with regard to cottonseed oil. 
I quite agree first that if that is the implication 
of this sentence, that Allied was a price factor in 
soybean oil and as a strict arithmetical proposition, 
other long traders had larger positions, though as 
a group they were more of a factor. 

But using exactly that same reasoning, I 
would first say Allied certainly was a factor in cotton- 
seed oil, and was a much more of a factor than other long 

a 


traders as a group. 


@) Now, Professor Gray, turning to the conclusions 
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that the CEA reaches, which start on page 29, looking 
down at the last clause -- well, sentence on that page, 
it says in light of these factors that they set forth, 
it is concluded that there were no artificial forces 
exerting undue declines upon cottonseed oil and soybean 
oil prices. P 
Do you agree with that conclusion, sir? 

A No, I disagree with that completely. 
That sentence refers to the sentence just ahead of it, 
in which they have concluded that general market 
influences inflating the structure of all important 
commodity prices were the primary forces behind the commo- 
dity price movement prevailing during the period. 

Then they go on to say, in light of these 
factors, it is concluded that there were no artificial 
forces exerting undue influence on soybean oil prices 
and cottonseed prices. I disagree with that, largely 
on the ground that Tt stated earlier, that you can't 
explain the prior level of cottonseed oil and soybean 
oil prices prior to the collapse, mid-November, nor 
the subsequent extent of the collapse in terms of this 
general commodity price or foodstuffs commodity price 


index. 


Sir, skipping over to the next page in 
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2 the last paragraph, you will see that the CEA notes that 


ascertaining the facts as to whether they did it or not. 


3 in the fall of 1963 there were larger than normal 
‘ supplies of both soybean oil and cottonseed cil and the 
5 prospect of a record soybean crop. Do you see that? 
6 | A Yes. 
ae fe) Tf that were the only fact you knew, sir, 
x would you expect prices of cottonseed oil futures 
9 i be going up or down at that time? 
10 A Well, I would expect them to be weakening 
a | in reflection of the larger than normal suplies; 
12 | to the extent that traders recognize the situation. 
13 | Q The CEA goes on to say, in view of these 
14 | supply and demand conditions it is not reasonable to 
15 believe that an oil firm as experienced as Allied would 
Z 
16 | attempt to corner the market or attempt to manipulate 
V7 oil futures prices during the season of peak availability 
18 | of supply. Do you agree with that, sir? 
19 | A Well, the way that is phrased, I don't know ; 
20 whether the CEA was in a posit.on to know what is 
21 | reasonable to believe that Allied Crude would do. 
2 i I don't know how they would judge that. Without disagree- 
a ing whether it is reasonab‘e to believe that they would, 
24 I guess my position would be that the CEA should be 
: 
! 
| 
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Q Is there any indication in this report 


that the CEA investigated Allied's intent in connection 
with trading in cottonseed oil futures in 1963? 

MR. LIMAN: I object to that question. 
The report speaks for itself. If he knows whether they ' 
investigated the intent, I am willing to have -- 1 | 
have no objection, I am willing to cross examine 
him on that. 

THE COURT: All right. 

THE WITNESS: Shall I answer, your Honor? 

THE COURT: I think Mr. Harris is reframing 
the question. 

That is why I said nothing. 

MR. HARRIS: To save time, your Honor, 
I would like to do it as a hypothetical. 

Q Assume with me, Professor Gray, that there 
is no reference to intent of Mr. beakoathe with regard 
to cottonseed oil futures trading during 1963 in this 
report; do you believe this report is a sufficient ; 
investigation of the CEA to determine whether Allied 
was attempting to manipulate or manipulated the market 


price of cottonseed oil futures in 1963? j 


A Well, I think that the report insofar as I 


must judge py the face of the report, not knowing what 
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: underlies » et cetera, I don't see indication that they 
3 pursued the question of Allied's intent; yet in the very 
| 
i} 
4 I Final sentence of the report they conclude that Allied 
5 H evidently had no such purpose, namely of manipulating. 
6 Q And I take it, Professor Gray, if you had 
7 access to underlying data or access to the persons 
8 who wrote the report, you would feel that you were in 
9 } a position to analyze this report even further, is that 
| 
10 | correct? 
|! 
11 || MR. LIMAN: Is that a yes or no question, 
i2 | your Honor? 
| 
13 | MR. O'DONNELL: I object to it, your Honor. 
14 II 
| ' THE COURT: f= don't really understand what 
15 this whole question is. I really don't, I'm sorry. 
16 MR. HARRIS: I will withdraw it. 
THE COURT: Thank you. 


- 
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3 knowledge of when this report was prepared? 

4 | A I have none. ' 

5 Q Do you have any first-hand knowledge about 

6 who prepared it? ! 

7 A None. 

8 | Q Do you have any first-hand knowledge about 

ae | the circumstances under which it was prepared? 
10 | A No. 
| 

ll | Q Do you have any first-hand knowledge 

12 | as to all of the data that whoever prepared this report 

18 | “ooked at prior to having this report that is Defendant's 

} 

14 | Exhibit t-’ physically typed? 

15 A I have knowledge of nothing other than what 

16 appears ii the report. 

7 MR. HARRIS: I have no further questions, | 

18 your Honor. 

19 MR. O'DONNELL: May I proceed, your Honor? 

20 (Pause.) 

21 | _ MR. O'DONNELL: I will be longer, your | 

2 Honor. i 
! 

23 CROSS EXAMINATION 

a ' 

¢- 25 


BY MR. LIMAN: 
Q Professor Gray, welcome back. 
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A Thank you, Sir. 

Tt is nice to be back with you. 

(9) You said that you didn't know whether there 
was any inquiry by the CEA into DeAngelis' intent. 

Are you not aware from your talks with Mr. 
Gittleman and from what you have read in this case 
that the CEA in the summer and again in September inquired 
of Allied as to whether it was hedged? Arve von avare 
of that fact? 

MR. HARRIS: I object to that. 

A Yes. 

Q You are aware, are you not, sir, that Mr. 
Gittleman stated that Allied had actual export commitments 
of each pound of cottonseed oil it was purchasing on the 
Exchange? 

A So stated to ‘he CEA. 

May I elaborate? 

QO Do you need to in order to complete that 
question? 

A I think so because, counsel, maybe a straiat 
yes or no answer which I have given could be miscon- 
strued. 

While I 2on't know the time at which this 


report was prepared, at the time that this report 
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was prepared I assumed that the CEA had a good deal 
better information than it got from Mr. Gittleman -- 

0 But the CEA was making a judgment when it 
said th:* it was not reasonable to assume that he would 
attempt to manipulate, it was making a judgment as to 
what could have been assumed at the time these events 
took place? 

A That is not the way I interpret that etatement. 

Q : Do you not interpret it as also an assumption 
that a rational man in a market which was flooded with 
oil would not attempt to manipulate? You don't interpret 
it tha way either. 

A Conceivably that way, but I would reject 
your first interpretation. It seems to me this 
sentence is in the context at th: hime this report was 
prepared and typed up. 

2) I take it if you nad been running the CEA, 
Doctor, you would have been able to, by cross examination 
of Mr. Gittleman in 1963, have developed the fact that 
he had forged export. orders a4 that his intent was an 
elicit one? | 

MR. HARRIS: I object, your Honor. I think 
this is beyond the bounds of this report now. 


I think we are back to talking about the issues 
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a week in November, and I don't recall having looked 
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j 
“ we discussed perhaps by Professor Gray and others during 
3 | the course of the plaintiff's direct case, as to who knew 
4 | what, when in 1963. j 
| 
5 ! THE COURT: I thought you had indicated 
6 in the examination of Professor Gray that there was 
7 no evivdience of the intent of Allied -- i 
8 || 
i MR. HARRIS: In this report, your Honor. There j 
9 | 
is no mention in this report. 
10 ‘ : . 
MR. LIMAN: I don‘t want to take the time of 
1 | 
the Court. I can proceed. The question really was self- F 
12 p 
| evident. 
13 | 
fle THE COURT: All right. 
14 | : a : “eer 
Q You disagree with the CEAS basic conclusions 
15 | : ’ 
| here? That is fair to say, am I correct? 
i 
16 A Correct. j 
17 a: , 
e) Incidentally, did you make any study of 
18 the relationship between the price of soybean oil ard 
19 the price of soybeans themselves for this period? Yes 
20 or no. 
21 F : ; p 
| A I'm trying to refresh my memory so I can give 
22 
you an appropriate answer. 
3 | 
I have not made such a study. I did pay 
24 i 
considerable attention to that price relationship during 
e- 
25 


A re wae” - 1axygf part of mv intervnretation at 
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Q With respect to the statement that you 
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1 
! 
2 at it over the entire period. 
3 @) Did you also pay attention to the relationship 
4 between vielume, open interest and deliveries in soybeans | 
5 versus cottonseed oil? | 
S A Have I subsequently, do you mean, in connection | 
7 with this case? 
' 
8 '@) Yes, sir. 
9 A IT have seen data on volume and deliveries and 
10 open interest, et cetera. 
ll Q You know in soybeans that the volume in '63 
12 was three times what it was in '62, the open interest 
& H 
| 
13 | in the fall was about double what it was in '62 and 
4 the deliveries in November were six times what they were 
15 in '62? 
16 A It seems likely. I don't remember where as of 
7 | this moment, but that squares with my recollection. 
18 Q And you knew that Mr. DeAngelis was not engaged 
19 in the soybean market, I'm not talking about the oil 
{ 
20 market -- the soybean market which is what we have been 
' 
21 talking about in the last question? DeAngelis wasn't 
“ engaged in that market. 
23 A I had no knowledge of his having bean 
| | 
2A engaged in the soybean market. 
& 
25 
i 


| 
} 
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disagree with the CEA's conclusions, can you tell me 
whether it is a requirement that people agree with your 
views in order to qualify as directors of a commodities 
exchange? 
A I hope that the answer is self-evident. 
I will answer it that that is not a requirement. 
MR. LIMAN: Thank you. I said I would be 
short. 
MR. O'DONNELL: May I proceed, your Honor? 
THE COURT: Yes. 
CROSS EXAMINATION 
BY MR. O'DONNELL: 
@) Mr. Gray, it has been pointed out to me that 
I seem to discriminate among experts. Some are Mr. some 
are Professor, some are Doctor. Which would you like? 
A If you would like, Mr. MacDonald, you may 


call me Roger. 


Q How about just Gray. 
A Fine. 
QO I will try Professor. 


Did I hear you tell Mr. Harris with respect 
to footnote 8, which is on page 27 of the 
CEA report, that you hdd seen some earlier draft of 


this report? 
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A No, I did not say that I had seen an earlier 
draft. I saw a covering memo that accompanied the sub- 
mission of this report. As I recall, this memo was from 
Mr. Caldwell, the administrator of the CEA, to Mr. 
Merrin, Assistant Secretary of Agriculture. In that 
covering memo he referred to that change having been made 
in this footnote. 

Q The memorandum which you are talking about 
is a part of Exhibit 1-A, it being Mr. Caldwell's 


memorandum to Mr. Merrin of March 18, 1964; is that not 


‘correct? 


A Correct. 

Q And it begins, “Attached is a copy of our 
revised report on the investigation of Allied Crude"? 

A Correct. 

Q And so we can tell from this document, can 
we not, that the report was prepared sometime prior to 
March 18, 1964? 


A Yes. 
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12) Do you know who Mr. Callander was in 1963? 

A I know that he was with the CEA. I have had 
correspondence with him over the years. I have forgotten 
his exact title. 

(9) Do you know what his position was at the 
CEA in 1963? 

A I'm not sure what his position was. 

Q Do you know what group he was with in the 
CEA in 1963? 

A The reason I'm hesitant, Mr. O'Donnell, is 


that in those occasions that I have had to contact Mr. 
Callander, it was with requests for data, and I'm not 

sure whether he was in charge of the surveillance group or 
not, It would be my guess he might have been, but it's 


only a guess. 


(@) Where was he located in 1963? 
A I think in Washington, Pr. C. 
1@) In Washington for the CEA in a responsible 


position which you think was surveillance? 


A Yes. 
Q Head of a department? 
A I'm not sure, but probably head of a group 


or department. 


Q Do you know who Mr. Robinson was in 1963? 
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- A Yes. Again I can't give you his exact | 
3 title, but I'm acquainted with him. I met him in 
=} 1963 and have seen him since. 
i 
5 I think at that time Mr. Robinson was in the 
6 surveillance group at the CEA, but I couldn't tell you 
| 
7 his title. 
8 ; | 
| Q Do you know that Mr. McMinn of the CEA --~ 
9 : ' 
| you know who Mr. McMinn was? 
10 A I believe he was the man at the New 
1 | York Produce Exchange, the New York regional office. 
12 : 
Q Do you know that Mr. McMinn reported to 
13 either Mr. Callander or Mr. Robinson in 1963? 
14 | A I think I have seen references to such 
15 reports, yes. : 
16 MR. HARRIS: I assume this will be connected 
17 | 
18 


Honor. 

Q Mr. Callander was a competent man at the 
CEA in 1963 so far as you are aware? 

A I would prefer not to pass jusgment on the 
competence of an individual with whom my only contact ' 
was to request information. I can't pass judgment on 
that. 


up to this document that we are dealing with, your 
Assuming that people who hold positions in 
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THE COURT: All right. 
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| 
- | various bureaus and offices of the government are 
i] 
3 there because they are competent, then we grant him that, 
| 
4 | yes. 
5 i @) The same for Mr. Robinson? 
! 
6 | A Yes. 
Jae Q Don't you know that Mr. Callander and 
8 || i 
Mr. Robinson had a lot to do with the authoring of 1A, 
9 | 
this Exhibit 1A? 
10 , 
A I didn't know that. 
il | Q Returning to this memorandum by Mr. Caldwell 
12 : , 
H of March 18, 1964 with respect to this footnote 8 in the 
us I report which reads in the second paragraph of the footnote, 
vu | 
“While these transactions may have been coupled with an 
15 \ understanding that the oil would be resold to Allied, 
|i 
6 | nevertheless, the oil was available to offset the short 
1 
MW | positions in the December future which had been 
1é set up as part of the transactions betweenAllied 
19 and the individual purchasers." 
| 
20 | Do you see that? 
21 | MR. HARRIS: I think to make the record 
22 
clear it ought to be indicated there are ‘ 
23 | } 
| quotation marks around the word transactions. 
a“ || 
MR. O'DONNELL: Yes, there are. 
*- 
‘ 
| 
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A Yes, I see that. 
Q Looking at Mr. Caldwell's memorandum of 


March 18, 1964 on page 4 he states with respect to this 


page 27 of this revised report as follows, "On page” -- 
THE COURT: You mean paragraph 4. 
MR. O'DONNELL: Paragraph 4, yes, sir. 
THE COURT: All right. ; 
Q "On page 27 the number of the footnote 


has been changed from 7 to 8 and tie first sentence 
of the second paragraph of the footnote" -- that's 
the one I just read --~ "has been amended to delete the 
reference to transactions that may not have been bona 
fide." 
Do you see that? 

A Yes. 

Q Doesn't that establish that the people 
who wrote this report, Professor Gray, came to the con- 
clusion when they put out the report that the trans- 
actions were bona fide? Tha's why they deleted the 
reference to box.a fide? 


A That doesn't establish that in my mind 


re) All right. 


A -- they still use the word transactions in 
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quotes, and I think they are giving still some expression 
of their misgivings: about the hona fides of these 
transactions. 

(9) With respect to the subject of prices, you 
have told us that you have made no study with respect 
to prices yourself, correct? 

A No independent study of the nature that we 
see here, of correlation analyses and so on. 

Obviously I think, Mr. O'Donnell, by 

this time I have given a lot of attention to prices and 
price relationships. 

e) Will you turn, please, to page 17 of this 
report with respect to cottonseed oil prices, and 
beginning with July 1, 1963 you see a price for cottonseed 


Oil of $13.50; is that right? 


A 13 and a half cents per pound. 

@) 13 and a half cents per pound, I'm sorry. 
A Yes. 

(e) And then as of September 13 that price 


drops to 11.95 cents; does it not, for a drop of 1.55? 
A Yes. 
(9) If there were any stabilization of that 
price, the stabilization didn't preven. the price from 


declining, did it? 
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2 | 
A It didn't prevent it from declining that ; 
3 
much, that's correct. It may have prevented it from 
; 
‘ declining still further. 
5 | 
Q And then when we go to the next date, October 
6 | ' 
8. The price is changed this time to 13 cents und 
? 7 i 
36 points, for an increase of 1.41 points above the 
8 
September 13, 1963 price, correct? ‘ 
9 
| A Yes. 
«| 
! 9) And so again whatever has happened, the price 
ll , 
: has fluctuated and changed upwards for this period of 
12 
| time, right? 
| 
13 |} 
| A Yes. 
| 
14 
| 2) Then going to the next date on the chart 
5 the price declines from the 13.36 points that it was on 
16 | 
October 8 to October 24 where it is at 12.79 points, 
17 | 
for a drop of .57 points. >. 
12 | ‘ 
Again whatever attempts there were at any 
19 : 
stabilization did not succeed in keeping the price at 
20 
the level it had been on October 8, did it? : 
21 | . 
A Correct. 
22 
Q And then we go from October 24 to November 
23 
13 when the price rises a cent and five points. 
24 
| Do you see that? 
¢ 
: 
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@) And so again the price this time was 

fluctuating upward. 
Then from November 13 to November 14 you 
see a price decline of 19 points; do you not? ' 

A Yes. 

2) And from November 14 to 15 a price decline 
of 15 points? j 

A Yes. 

12) And then on November 18 a price decline of 
93 points? 

A Yes. 

Q Finally on November 19 a price decline of 
25 points, the limit. 

Those figures show, do they not, that the 
price was fluctuating at various prices from July 1, 
1963 all the way to November 19, 1963? 

A They show fluctuations to the extent that 
they show fluctuations, yes. I think that in an earlier 
colloquy between yourself and myself the point you were 
making was that the price variability in this year 


was considerably less than it had been in prior years. 
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Q I think the points you were making was that 
the price was stable during that period, but I won't 
argue with you. 

Now, with respect to page 20 of the report 
where the CEA states -- at the top of the page, about 
three lines from the top -- it would appear that in 
order for Allied Crude to affect or attempt to raise 
oil prices to artificial levels, the firm would have to 
dominate not one but both oil markets, as will be shown 
later, chis situation did not exist, based on A’ “ied 
Crude's operations. 

You are not trying to tell us here, are 
you, Professor Gray, that Allied did dominate the cash 
markets in either oil? 

A No, I think my testimony was to the 
contrary in that I felt that it was unnecessary to 
dominate either/or both markets in order to influence 
prices. It came to the point in the cottonseed oil 
futures where Allied certainly had overwhelming 
dominant position in the futures market. 

19) But you agree that Allied did not 
dominate the cash crop with respect co cottonseed oil? 

A Yes, I agree. 


Qo And that being the case, the shorts could e 
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furnish oil to Allied in satisfaction of contracts 


to thelr heart's content? 
A Whether to their heart's content, I'm not ' 
sure. Leaving out that aspect of it, they could ' 


have furnished some oil to Allied on delivery, yes. 

(9) With respect to these charts with respect to 
price movements in Exhibit 1A, and I am referring to 
the ones on page 4 and page 5 ofthe report which you 
told Mr. Harris about, the first chart relates to 
cottonseed oil and runs from October 1, 1964 to December 
31, 1973, does it nek? 

A That is correct. 

@) And the lines at the top of the page have 
to do with the prices of the cottonseed oil futures 
market and the ones at the dotted lines at the bottom 
have to do with the cash price, is that correct? 

A Correct. 

O And then when you turn to the next page 
you find with respect to soybean oil futures, do you 


not, and casa -- 


A Yes. 
| 
(@) -- there with respect to the same period of 
time? 
A Yes. 
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Q Isn't it clear to you, Professor Gray, : 
that with respect to the futures prices of the ' 
two oils, that they virtually paralleled each other in 
ups and downs during that entire period? 

A No, I wouldn't say that -- 

(@) Well, you could lay one on top of the 
other and see that, couldn't you? 

A I pointed out a few moments ago, Mr. 
O'Donnell, that there was from February through July a 
decline in soybean oil- futures prices and a rise in 
cottonseed oil futures prices, both siynificant. I 
just can't agree with you that that is parallel. 

Q With respect to the conclusions of this 
CEA report, I understand that you don't agree with the 
peach entnka on page 29, is that right? 

A That is correct. 

Q Of course, the CEA report -- the CEA 
wrote that report at the beginning of 1964 or gamekie 
prior to March 18, 1964, and it was on the scene 
at that time and you were not, is that correct? 

A Correct. I was not on this scene. 

Q So you were looking at these conclusions, 
now you are looking at them only from the benefit of 


your hindsight, reading? 
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A Yes. 
(2) You were on the scene to some extent, as We 


* 


have already estabslished, you remember you wrote that 
article, futures market and the commodity trade, 

which is Defendants' Exhibit 209 in evidence, we 

figured out sometime between November, 1963 and November 
1964; do you recall that? 

A Yes. 

a) And you said there, did you not, "Thanks 
partly to self regulation and enlightened supervision 
by the Commodity Exchange Authority, but thanks mainly 
to a safety feature which is unique in business 
organization, a greater dollar volume of business is 
conducted in commodities future with less litigation 
or default than in any other form of commerce." 

A Yes. 

‘@) That statement was your best information 
about the CEA and its work at that time,was it not? 

A Yes, that was my overall impression at that 
time, correct. 

(@) At that time your best judgment was that 
the debacle was attributable to the degree of brokers 
and not to the CEA'> failure to take any action, isn't 


that right? 
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A It was a large pact of my interpretation at 
that time, yes. 

Q In fact, let me show you another document 
here -- mark this with the next defendants' exhibit 
number, please, for us. 

(Defendints' Exhibit 215 was marked for 
identification) 
THE COURT: Before we get into that, why 
don't we take our break now. 
(The jury left the courtroom) 


(Recess) 
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(In open court, jury present.) 

(9) Professor Gray, with respect to Defendant's 
Exhibit 213 for identification -- 

MR. HARRIS: May I see a copy of that, Mr 
O'Donnell? 

MR. O'DONNELL: Yes. May I look at it with 
you? 

(9) You recognize that document as a statement 
or memorandum presented by you back on June 15, 1964? 

A Yes, I do. 

(@) And that statement was prepared by you in 
connection with your economic analysis of a bill to ameid 
the Commodity Exchange Act, was it not, sir? 

A Fes; @i Xs 

MR. O'DONNELL: I offer it in evidence. 

MR. HARRIS: Your Honor, I object to this, 
first, because this is the first time I have seen it anda 
I haven't had an opportunity to review it adequately, 
and secondly, because I don't see what it has to do with 
the CEA report, which was the subject of Professor 
Gray's direct testimony. 

MR. O'DONNELL: It has to do with the CEA, 
your Honor, if I may direct your attention particularly 


to the Allied situation, if I may direct attention 
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particularly to the paragraph on page 6,and also to the 
last sentence of the -- last two sentences of the paragraph 
on page 7, the long paragraph on page 7. There are 
other portions of the memo also. 

THE COURT: I will allow you to question 
him about those views that were expressed here. 

MR. O'DONNELL: Thank you. Shall we mark it 
in evidence? 

THE COURT: Yes, mark it. 

(Defendant's Exhibit 215 received in 

evider :e.) 

MR. HARRIS: Your Honor, = think we were 
entitled to be furnished with copies of these tiings. 
I have no wav of being really able to respond to this 
thing. We had rules that went on about providing each 


other with copies. This is not the first time this 


has happened with Professor Gray. I didn't make a big 


point of the last time, but now I think thi¢ is unfair 
to the plaintiff. 

THE COURT: I haven't had a chance to read 
the matter, but it appears to me Professor Gray testified 
about in part about what is included in that document 
in any event on direct, on his case in chief. As I 


understand it, it is his testimony when he was called 
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upon to testify about the new bill and his indications 
of his problems with some of the provisions. I ‘hhink he 
went into that at lenoth. 

MR. HARRIS: Yes, he did, your Honor. 

THE COURT: This is the first time in the 
course of what purported to be his testimony in writing 
has been before us. If you want to have an opportunity 
to read it and question him about it, I am obviously 
going to give you that. 

MR. HARRIS: That is what I am asking about, 
your Honor. 

THE COURT: Of course. If we have to -- I 
will give you time to absorb it and therefore question 
Professor Gray about it. 

MR. HARRIS: I may not have to. It is just 
a question of not knowing because I haven't read it. 

MR. O'DONNELL: Perhaps I could read the 
portions to the jury. Would that be iaxcttodeske: your 
Honor? 

THE COURT: It seems to me that that isn't 
satisfactory in terms of -- it is not satisfactory 
in that regard. You can read it, but I certainly 
think Professor Gray is entitled to respond. And 


secondly, I think that Mr. Harris is entitled to ask 
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2 Professor Gray some questions about that, once } 
he has had an opportunity to read the document. So 

if anybody else has a copy of it -- 

i 

MR. LIMAN: TI have. 
THE COURT: Mr. Liman, you don't need yours. 


Why don't you give your copy to Mr. Harris. Professor 


Gray certainly needs to have a copy while he is being i 


questioned about it. 


eS 2: 3 8 
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2 ft Q What is the exhibit number hefore you there, 
| 
| ' 
; oe Professor Gray? 
4 ! A 215. 
| 
5 il 9) The statements you made in this Defendant's 
! 
6 || Exhibit 215 were the best information you had at the time, 


~“ 


were they not, sir? 


8 | A Yes. 
9 || THE COURT: When were they made? 
1} 
10 || MR. O'DONNELL: June 15, 1964, your Honor. 
ll 1 9) This memorandum or statement was an economic 
12 || analysis on a bill to amend the Commodity Exchange 
13 || Act; was it not? 
14 |i A Yes. 
1} 
1 
15 | (9) Directing your attention to page 6, the first 
} 
16 | paragraph, where you state, beginning with the second ° 
| 
17 | sentence, referring to some popular misconceptions: 
i} 
18 | "the first of these is that the infamous 
19 | fraud perpetrated by Allied Crude Vegetable Oil Refining 
| 
20 Corporation was facilitated by low margin levels or would 
21 | have been prevented by higher margin levels.” 
| 
22 That was the popular misconception that you 
23 were addressing in this paragraph; was it not? 
v7. | A Correct. 
t} 
“i 25 | 9 Then you continue -- 


| 
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THE COURT: Wait a minute, Mr. O'Donnell. ' 

The only purpose that I was allowing that 
document in at this point is in connection with Professor 
Gray's testimony about this Exhibit 1-A and also you are 
allowed to attack the views that he expressed about it. 

MR. O'DONNELL: That is all I intend to do, ! 
your Honor. 

THE COURT: I have a problem with what you 
have just read. 

MR. O'DONNELL: That was preliminary to this 
sentence. 

THE COURT: All right. 

Q The next sentence is, "Most of the fraud it ‘ 
should be remembered was accomplished off the futures 
markets, whereas higher margin levels would not have 
prevented the imaginations that did encompass the futures 
markets," 

That was your best judgment in June 1964, was 
Lt not; #ie? 

A Yes. 

Q With respect to page 7, sir, the final 
two sentences of the first paragraph read, "While it is 
true that futures markets have an extraordinary absorbative ! 


capacity, it is quite normal for large purchases or sales 
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to effect the price. References to prices which quote 
would otherwise prevail quote taken apart from reference 
to abnormality or artificiality is too onerous a criterion 
of manipulation." 
When you wrote that, that represented \ 

your best judgment at the time, did it not, sir? 

A Yes, it @id. It still does, I might add. 

(9) Turning to the first page of Defendant's 
Exhibit 215 and the second paragraph on that page, 
you state in the last two sentences, "It is possible 
through intensive study of the facts to say in retrospect, 
underscoring retrospect, whether price change was 
warranted. Because it is not possible to say this in 
advance, underscoring advance, we have futures markets 
where differing opinions of prospective price changes 
can be reconciled." 

Did that represent your best judgment at the 

time, sir? 

A Yes. 

(9) Turning to page 3 of this memorandum,the 
first full paragraph in the first sentence reads, 
“Excessive speculation can cause unwarranted price 
change on occasion, but if it is impossible to anticipate 


unwarranted price change, it is likewise impossible to 
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anti¢ipate excessive speculation." 


Did that represent your best judgment at the 


time? 
A Yes. 
Q Turning to page 4 of this memorandum, the 
second full sentence at the top of the page, "The proven | 


antidote for overspeculation, 


manipulation or other attested! 


trading evils is the price defense thrown up by others 


in the marketplace who detect 


and defeat such efforts." 


Did that represent your best judgment 


at the time? 


A Yes. 


Q You told Mr. Harris, Professor Gray, that 


during some period of time there was a price decline 


of half a cent and a price upswing of half a cent, 


about half a cent; is that right, on the cottonseed oil 


market? 

A I was drawing the 
oil and soybean oil, and over 
February to late July, I said 


in cottonseed oil and a price 


contrast between cottonseed 
an interval of time, late 
there was a price rise 


decline in soybean oil. 


Q Do you recall giving this testimony when you 


were here before: 


This is at transcript page 4640. 
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"0 And isn't it also right that if prices vary 


u 


gwrf 


from the normal on a few days, that this isn't competent 
evidence in your view that there is any artificial or 
arbitrary prices being established? 

"A That variance in and of itself certainly is 
not competent evidence. 

"0 In other words, prices have to be viewed in 
prospective over a period of time, do they not? 

"A I think all of the surrounding circumstances 
would have to be viewed, yes. 

"0 And the fact that the prices go up or go 
down on a particular day or in a particular week doesn't 
by itself clue you in any way to any arbitrary or arti- 
ficial forces at work with respect to the commodity; 
is that right? 

~A That is right.” 


Do you remember giving that testimony? 


A Yes, 2 405 

19) Do you confirm that again today, do you? 

A Yes, I do. 

9 With respect to this CEA report, Exhibit 1, 


you do agree with certain conclusions of the CEA in this 
report, do you not? 


A Certain of the conclusions? 
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Q Yes, sir. i 
A I think that I do, but E would like -- 
Q For example, there was no corner or squeeze 


of the market? 

A Yes, I would agree that there was not. a correr 
or a squeeze of the market. 

Q And you also did not take issue, did you, 
with this pa jraph on page 22.of theCEA report reading 
in the middle of the page, “It is apparent from this lireup 
of traders in the cottonseed oil market that the industry 
was willing to accommodate Allied Crude by selling 
cottonseed oil at the higher prices prevailing in the j 
September, November period and in doing so cottonseed oil 
industry had the capacity to deliver the quantity cottoi- 
seed oil in settlement of fugures contracts which Altied 
Crude held on the long side of the market despite 
the size of its long position?" 

You agreed with that, did you not, sir? 

A I think Tf agrerd with that. I don't recaj] 
whether I had earlier agreeiwith it. 

Q With respect to the conclusions on page 30 
of the report, you told Mr. Harris with respect to this 
senten «©, "In the fall of 1963 there were larger than 


normal supplic: in both soybean oil and cottonseed oil 
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and the prospect of a record soybean crop" -- you said 

| 
that represerted to you that that shonulea have an impact 

' 
on prices you »:uld assume of weakening theo:e prices. 


Do you recall that? 


Q IF you furtne ssume, however, that 
despite the record sc.bean crop and the fact that the 
supplies of both soybean oil and cottonseed oil were larger 
than normal, if you add to those facts a fact that 
there was a lot of export business and a larger demand 
for the oil than ever before, then the weakening 
effect that you were talking about would be discounted 
by the greater demand; would it not? It was always supply 
and demand. 

A If one were to add for that period of time 
increased export business, then your hypothetical I 


would have to answer in the affirmative. But my impression 


“is not that there was increased export business during 


that period. 
QO You know that 1964 was a large export 
year, do you not? 
A Yes, = °m awar. of that. 
MF. HARRIS: Objection. What does that have 


to do with it? 
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. THE COURT: I agree. 
3 9 Do you recall giving this testimony in 
4 Cargill, Professor Gray? This is a transcript page 3357 
5 and 8: 
6 sh? You have stated as your opinion, Professor 
7 Gray, that the prices of wheat, both the futures and the ‘ ‘ 
¥ cash in May, for cash “ay 20th and May 21, 1963 and futures 
. May 20th and 21, 1963 were not artificial or arbitrary. 

| 
10 | In reaching this conclusion did you consider the fact that 
1 | the cash price was not sustained but as shown here fell 
12 off sharply, was evidence of either artificiality 
13 | ; , 

| or arbitrariness? 
14 | "A No, I did not. I did adjust myself a little | 
15 earlier in" -- I suppose it means “address myse'* a little 
16 earlier in my testimony to the testimony of how I would 
W have recorded the timing and rate of that decline, but 
18 even doing it as a precipitous decline following the last 
19 | day of trading, I would not have taken that as an | 
20 | indication that the price level which had been reached j 
21 on the last day was artificial or arbitrary." 
al Do you recall giving those answers to those v 
2 questions? | 
a4 A Of course not as to the specifics. It has ; 
e- 25 
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indeed. 


MR. O'DONNELL: Your Honor, that completes ry 
cross examination. 

I have one loose end here which I would like 
to after, iff) may. It is Defendant's Exhibit 7, which is 
the application of Ira Haupt for registration under 
Section 69 of the bylaws of the New York Produce 
Exchange as of August 14, 1963. 

THE COURT: We can do that after we have 


finished with the Professor. 


MR. O'DONNELL: That is all I have, your Honor. 


MR. FRYER: I have a very few questions, your 
Honor. 
GROSS EXAMINATION 
BY MRF RYoaR? 
(9) Professor Gray, I would like you to look 
at page 7 of Defendant's Exhibit 1. If this question has 
already been’ covered, I apologize. 
Specifically the first sentence of the 
first full paragraph on page 7 which says, "The price 
decline from July ist until September 13th of 155 
points in cottonseed oil"-- you don't disagree with 
that statement with respect to the decline in the 


price of cottonseed oil, do you? 
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THE COURT: What are you talking about? 
You have to read the sentence so we can understand it. 


Are you talking about what that sentence 


‘Says or the fact that there was a “ecline? 


MR. FRYER: I'm asking him if he argues 
with the statement that there was a decline of 
¢ 

that amount during that period. 

A I, of course, don't disagree with the assertion 
that there was such a price decline. 

As to what it reflected, larger stocks of 

oils accumulating in that period, I would want to 
disagree only to the extent of Saying that I seriously 
doubt that this price decline occurred only in reflecticn 
of that. 

Q Would you say that the decline of 155 points 
is a substantial decline in the price? 

A Well, we are back for the third time I 
believe in my testimony here to the question of how we 
define substantial. 

Q What kind of a decline would you call it? 

A Let me simply say that 155 points is more than 
10 per cent of the price of cottonseed oil, 130 points 
is more than 10 per cent of the price of soybean oil ané 


that is a signficiant price change, yes. 
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T am going to grant plaintiff's motion in 
respect tothe counterclaim and dismiss the counterclaim 
of the New York Produce Exchange. 

I have examined the record, and on the 
basis of this record I don't think that any claim can 
be sustained. My problem in regard to the plaintiff's 
cause of action is that I am hovering in the back of my 
mind, or rather in my mind is the same feeling that the 
plaintiff hasn't established causation. But my problem 
has been, ladies and gentlemen, that I have not b een able 
to examine the record with the care that I would want to 
before I render an opinion on that, and I am finding, 
as I think that you must have realized that the 
development of what I would regard as a satisfactory 
charge to the jury is much more, in this case, somewhat 
more difficult than I had contemplated, and I 
have had to do one of two things: 

I have had to abandon the search of the 
record for the plaintiff's claim, and concentrate on the 
possibility that I had to charge to the jury. 

All I can do isreserve decision although 
as T had indicated, there is doubt in my mind on it. 

But T will have to reserve decision about it, and the 


matter will go to the jury on the issues of the plaintiff's 
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é | case. 
3 MR. LIMAN: Your Honor asked for an 
4 agenda for this afternoon. There are some pieces 
l 
| 
5 of evidence that your Honor admitted when Continental } 
6 | was in the case which plaintiff hasn't connected up with 
ae Vogel, some pieces of evidence which he admitted | 
8 | 
| similarly on his theory of vicarious liability, for 
9 || 
| example, a guarantee, and I would ask your Honor, thouch ; 
10 | 
? | I can't come through this reccrd and move to strike P 
| 
i every piece, there are certain central things which IT «an 
12 || + 
| cover and which I could state now -- 
13 | 2 
1 THE COURT: Will you be prepared to do thet 
14 | ; 
, ! this afternoon? 
15 MR. LIMAN: I could state that now. 
16 ; 
THE COURT: All right. 
17 P , 
MR. LIMAN: One is the testimony of 
18 DeAngelis and Gittleman of conversations with Mr. Totat 
19 and Stafford. There isn't much of that in the case of 
2 Continental, because whatever there is clearly wasn't 
t 
21 || 
connected up with Harold Vogel. 
22 
Secondly, while I understand that the 
23 
2A : " 
and therefore sort of sit there as a foundation for what 
¢- 95 | 


he has said, they have not been connected up to Mr. Vogel \ 
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that with the benefit of that information and as Mr. 
Liman says, with an extra day that perhaps you could return 
to, rather than abandon my favorite subject of a directed 
verdict, rather than turning to the requests to 
chart, and I would hope that this afternoon or tomorrow, 
if we could take an extra day, that as Mr. Liman says, 
it might be the most expeditious course for the litigation. 
THE COURT: Gentlemen, my problem, as I 
said with this, is that I am fearful that it is going 
to take longer than that. I. ean. certeinly-<=-2 
don't believe that marshaling the evidence in the way 
that 1 had planned to do it is going to really going to 
be that @ifficult. I am merely proposing in terms of 
marshaling the evidence is posit what the contentions 
of the various parties is in the light of what I think 
has been revealed by the evidence. 
What I feel I am required to do to be certain 
of the motion for directed verdict, which I must say 
I am three-quarters certain already, 2s you well know, 
is going to require analysis of the record that Tt just 
can't deal that I can do in any short time ‘nd also is going 
to require a very long opinion on my part, which of course 
I am prepared to do th:t, and I may have to do that anyway. 


But the point is that I am -- I will have to 
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2 go over the record, and I had started it, and I got to 
3 the point where I thought T could do both of them. But 
4 the charte, in making it an intelligent charqe and also 
5 | in making up my mind about how I should state Haupt's 
6 responsibilities in this case, has caused me some 
7 conceptual problems, and I think I have more or less 
8 | resolved them, but it really took me until last night 
9 to do’ 2: 
10 | At least to my own satisfaction. 
11 | I doubt that I am going to please counsel, 
i 
12 | but at least to my own satisfaction. And I just can't -- 
13 | I don't feel that I can do justice to any of you by doing 
14 | this. The only thing I really feel I can do is do as I 
15 suggest. 
16 | The problem of course is that if this case 
17 had been a shorter case, TIT think that on this basis I 
18 | would have been prepared to have thrown it out. But 
19 | it is long. I don't think the plaintiffs have made a 
» | case, frankly. But I think that I have to look at 
21 | every piece of document in the evidence to be certain 
22 | of that, and I would have to write an Opinion in that 
23 | regard to be of some help. Obviously this case is not 
2A going to end here. I have put my views on the record, 
es 25 frankly. 
| 
| 
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a duty on the part of Haurt, there was a duty on the part 
of the Exchange and the duty of self-requlation initiates 
there. tt is up to the jury to determine whether or not 


the assurances or the failure of the authority to 
become excited at the time when the plaintiff said 
the Exchange should have become excited, to whether or 
not that is something that gives you reason, acting 
as reasonable men, to do as you did, and it seems to me 
that is the picture. 

The substance of the next one, Haupt, not 
the proper cause of injury -- 

MR. SMITH: I don't think you gave us a ruling 
on the previous one. 

THE COURT: I said I will give that in sub- 
stance. Haupt not proximate cause denied. 
Reckless conduct, denied. Fiduciary denied. I am denying 


all of it due to the disclose, except that I do think 


that the last paragraph on the first page, that if the jury 


finds that any member of the Board had information 


which was material to effect the function of the Fxchange 


and failed to disclose that, that then they may 


find that that defendant failed to act reasonably under 


the circumstances. That is all of that one. 
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So the message is, the signs were consistent 
with the commercial logic of the situation. Only some 
20-20 hindsight expert looking at the situation now, 
when DeAngelis and Haupt had gone down the drain, can 
read some danger in the signs. 

Now, let's turn to -- so much for the warning 
signals. Let's turn to what the answer is to Professor 
Gray's thesis in 1965 that there must have been a 
manipulation or attempted manipulation in 1963 because 
of support of the market or buying at: the ¢lose. 

The short answer to that is the 
Commodity Exchange Authority investigative report, 
Defendants' Exhibit 1A in evidence, which I'd 
recommend you might wish to take into the jury room 
with you, it's a report, chart after chart, price 
charts, other charts, of what went on in this market ist: 
1963. And conclusions begin at paye 29 and continue 
over to 30. 

There is some other valuable information h: re 
that you may take time to read. But the conclusions 
of this government agency, after this thorough going 
investigation, which is represented by this document, 
it is apparent from the size of the soybean oil market 


that Aliied was in no position to corner that market, ‘r 
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squeeze the shorts. 
It therefore did not have a corner of the 
cottonseed oil market. Consequently, Allied did not 
have control over the December, 1963 cottonseed o11 
futures and therefore was not in a position to squeeze 
the shorts. ' 


It is not reasonable to believe that an oil i 


i) 
” 
3 
o 
n 


experienced as Allied Crude would attempt to 
corner the oil markets or attempt to manipulate oil 
futures prices during the season of peak availability 
of supply. 

In our analysis of Allied Crude's oneratic 
during this period, we found no evidence which would 
indicate that the firm built up its long positions 
in the futures market for any such purpose. 

Now, Mr. Harris says well, there was some 
buying at the close. Well, TI submit to you that the 
buying at the close, there is buying all day long. 
There was buying in the morning, there's bi: .4 at the 
close. There is also selling in the market, afternoon and 
at the ¢lose. 

And all of this activity is done in full 
view of the CEA representative on the floor at the time 


of the close, Mr. McMinn told you. And. he saw 
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Mr. MacDonald had none. Mr. Berg certainly 
was a full time employee. He was sitting right there 
for whe purpose of observing what was going on. So 


that the lack of testimony of complaints and the 
testimony of the eyewitnesses, I submit to you, demon- 
strates that there was no manipulation going on or 
attempted manipulation that anybody could see back in 


1963 or that went on. 


The CEA report says there is no evidence of 


it. You saw these men that I am talking about, on 
the witness stand. You saw Mr. MacDonald. You saw Mr 
Fashena. And it is for you to decide upon their 


credibility as they testified, how they answered the 
questions on direct examination, how they stood uj under 


cross examination. 


I think it is ironic those men should be s ed. 

I think if anything they should be singled out. So the 
long and the short of that is that all of the witnesses 
that you had before you around the Exchange back in 

1963 saw nothing wrong with respect to the trading 

there. You know, the marketplace is a great resolver 

of attempted manipulation. I suppose if I go into the 
market and try to buy something, I may be trying to 


manipulate something, I may have some evil intent, 
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regulating cottonseed oi] futures trading did not 
3 | 
detect any manipulation or Squeeze in 1963. 
4 
In fact, you have heara that CKA 
investigated tradina during the last half of 1963 
6 
after the fact and concluded that there was no 
7 . ~ * . . . . 
artificial price or manipulation or Squeeze, 
8 
Now,Professor Gray argues now in 1975 some of 
9 || 
the CEA's reasoning, but TI would suyqest to you that the 
10 y : 
i! point is that if the CEA concluded after the fact 
st , ; 
| that there was no Manipulation or squeeze,how can 
12 
you expect someone like Walter Klein to detect this 
13 ; j ; 
non-existent squeeze or manipu tion before the fact 
14 
in 1963? 
15 |i 3 ; 
There's been testimony about ex-pit 
1 
16 | 
H , ‘ ; p ; 
I transactions involving registered warehouse receipts. 
17 | 
l Mr. O'Donnell, I believe, covered this area, but I want 
| 
1g |! ‘ 
| to make a few points here. 
19 |, 
H Professor Gray talked about these few 
20 || 
transactions as round trips, Otaer people talked about 
21 | “aa 
i them as purchases and Sales, I believe that the documents 
i 
22 | 
Which are in evidence will support the latter characteriza- 
3 | 
tion, that they were purchases and sales. 
m4 | 
But, in any case, I think it's pretty clear 
| 
25 


that there was a finéncing aspect to these ex-pit ' 
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registered warehouse receipt transactions, and it's 

also clear that the CEA and the NEw York Produce 

Exchange and many others were aware of the fact that these 
ex-pits wer: being used for financing purposes and 

nobody saw anything improper with that. 

In fact, Mr. DeAngelis and Mr. Gittleman 
both said that they thought that these ex-pits were 
proper under the produce exchange rules. 

The only one who doesn't agree with that 
is Professor Gray, and I believe I am accurate when I 
say that none of plaintiff's other experts endorsed 
Professor Gray's theory that because these transactions 
had a financing aspect, they were not proper under the 
rules. 

In any event, it's the view of the CEA that 
these ex-pit transactions had no effect on prices. 

Professor Gray again disagrees with this 
and theorizes that there was some pattern of holding 
the registered warehouse receipts off the market. 

I think Professor Arthur has debunked that 
theory but, in any event, I submit the. there was no 
such pattern at all. 

As Professor Gray conceded in cross-examination, 


a large number, a very large number of thes* registered 
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had no information at all about Allied‘s holdings 
until the 19th, which is the day that Allied filed. 

Yet, in any case, I don't see what difference 
it makes whether or not Mr. Kenner called Mr. DeAngelis 
or what time it was, or whether it was an outside call 
or an inside. cal th. 

Similarly with all of the other details of 
the Bunge-Allied business relationship that plaintiff 
has gone into, I don't see what different it makes to the 
issues that you have. 

Let me just sort of sum up by summing up 
very briefly. 

Mr. Harris said in his opening, and * think I 
aqreed with himk that you shou: i try to put yourself 
in Walter Klein's shoes during 1963 and = think you 
shoulda ask yourself two questions: Should Walter Klein 
have detected that there was a squeeze oOFr aA maninulation 


going on when the CEA didn't conclude even after the 


fact that there wasn't one going on? 


And should Walter Klein have azcted more quickly 


from the 14th and after, when even Professor Farris 
says he doesn't know what he would have done if he had 
been a hypothetical board member at that time. 


Tt will he your job now to return a 
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heard that day, and in the Light of Haupt's statements 

that it eould no Longer cerry the position it was ! 
iikiedne for Allied. 

I think I have caught all of the straws that ' 
plaintiff has thrown in the wind with respect to Mr. 
Vogel; though I must confess to you that it's still not 
clear to me as to whether the basis on which they seek 
to hold him personally liable is that he was some kind of 
secret expert inthe vegetable oil business who in the 
middle of the night snuck into Totah's office to look 
at the records of the division, or whether they are 
trying to hold him liable onthe ground that he 
wasn't expert enough. 

You don't have to be an expert to sit on ‘ 

a board of directors and if that is their theory, ther 
I would suggest to you it flies in the face of the 
testimony of their expert, Mr. Dahl. 

Mr. Dahl was the only expert plaintiff 
cailed on his direct case who actually had sat on a 


board of managers. He sat on a Minneapolis board. 
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advocacy was not willing to make the last demonstration. 
fn fact he did not price analyis and T think you can 
infer why he did not price analysis, and he said that h+# 
couldn't say what a non-artificial price would be. And 
as for the subject of DeAngelis' intent, whatever it wa3, 
he was keeping it to himself, and even on this 
witness stand he forgot the role he was supposed to play 
for the pilatintit£ts. 

He would say on this witness stand, my intent 
wasn'i* ives wanipulate, it was to make export sales. 

Now, I won't say anything more on the 
subject of ex-pits; it has been covered by other couwrse!. 

Again, Dr. Gray's view that ex-pits can't be 
used for financing is contrary to the views that were 
held by Mr. McMinn of the CEA at the time, was not 
supported by a single one of their other experts. In 
Fact, Dahl said that the rule of the Produce Exchange 
on ex-pits was extraordinarily broad and was contradicted 
by Professor Arthur of Harvard. 

In fact, I think you will find it an 
interesting fact that of the three experts that they 
called on their direct case, Gray, Dahl and Leuthola, 


only one, Gray, was prepared to say that there was a 


manipulation. And his conelus’.1) . ontradicted 
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by that CRA report with which Professor Arthur of 
Harvard concurred. 

T submit, ladies and gentlemen of the jury, 
that after all of these weeks of trial plaintiff's 
own experts can't even make up tueir mind as to what really 
happened. And in fact, Mr. Farris, who I would liken 
upon as a bad after thought in their case, piling 
assumption upon assumption upon assumption, said that in 
effect there are as many opinions as there are experts, 
and we know that there are experts ready to come out of 
the woods. 

Having said all of this about the subject 
of manipulation, I must say to you that I think this is 
virtually an irrelevancy, because the question here 
is not what was in the back of DeAngelis mind; the real 
question here is whether if he had manipulative 
intent and if he did do something which Gray said he 
couldn't demonstrate, which was to peg prices at an arti- 
ficial level, the question really is whether a New 
York Produce Exchange and its directors should have 
perceived this, should have been able to pierce 
through this camouflage of forged export orders and 
assurances by DeAngelis and by Haupt that DeAngelis 


was hedged; and without that -- if he was hedged there 
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That on November 14, with disaster on the 
threshold, Berg finally did what he could have and 
should have done two months' earlier -- he secured from 
the CEA the exact position of each trader. But instead 
of pursuing this knowledge with vigorous activity to 
ward off disaster, the document was secreted. Its 
contents appears not to have been discussed at the 


hastily-called executive committee meeting on November 


14, instead a control committee was appointed and letters 


were sent out to each clearing member asking them to 
advise the committee of its position. It was too late 
for such a leisurely approach to a crisis. Indeed, 


evidence of this can hardly be disputed because the 


market was closed before all the answers tc this inquiry 
had been received. 

Further plaintiff contends that the 
defendants cannot rely on CEA inaction during the 
period in question, or its report that no manipulation 
had occurred on the market to escape liability themselves; 
that they have the initial obligation under the statute 
of taking appropriate steps of self-regulation to 
prevent market manipulation and the disaster which 
took place in 1963; and that without regard to what the 


CEA did or should have done, defendants had an 
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obligation independent of the CEA, and it is that obligation 
which is the basis of this lawsuit. 

Finally, plaintiff wants to make it clear that 
it is not suing for what Haupt lost in advancing credit to 
Allied, It is suing here for variation margin which Haupt 
was required to pay between November 14 and November 19.0 
If defendants had taken action in the summer where the 
warning signs indicated action was necessary, Allied's 
machinations would have been revealed long before Haupt's 
involvement; and if they had taken action promptly on 
November 14 when the extent of Allied's exposure was before 
them in black and white, while Haupt could not have been 
saved from injury pursuant to its involvement with Allied, 
it would have been spared paying out roughly 12 million 
dollars in variation and Stepped-up original margin. The 
evidence, plaintiff urges, clearly sustains its claim of 
liability against the exchange and each of the individual 
defendants, 

Defendants contend first that appropriate 
action was taken within the scope of the authority of 
the exchange, that they cannot be held to a standard 
of insuring at their peril that no manipulation or 
market distorting factors operate; they can only be 


held liable for failing to do what reasonable men 
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2 Now we come to the dissection of the issues 
3 which you will have to deal with. 
4 Plaintiff's claims against defendants cover 
5 two separate periods of time during 1963 Pay eo roughly 
6 the spring «rr unuer to November 14th, and from 
7 November 14th to November 19th. You may find a defendant 
3 Liable to plaintiff either with regard to his or its : 
9 conduct prior to November 14th, or with reyacd bo his 
10 or its conduct from November 14th to November i19th,or 
1] as to both periods. 
12 Unless. I inform you otherwise, you should 
13 apply the instructions I give you to each of the: defendants. 
14 Remember, however, that each defendant must be judged 
15 separately. You must consider the evidence individually 
16 as it applies to each defendant, and you must make a 
7 separate finding as to whether each is or is not liable. 
18 Before you may find any delendint liable 
19 to the plaintiff for his or its action or inaction during 
20 that period, and I am dealing with the pre-November 14, 
21 1963 period, you must be convinced that as to that 
oe particular defendant, plaintiff has proved each of the 
os following elements by a fair preponderance of the evidence. 
a First, that Allied Crude was engaged in a 
25 


"“manipulation,"-or otherwise distorted the orderly 


SOUTHERN DISIRICY COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


Zila 


1 gwrf 2 (ss70] 
2 functioning of the market in cottonseed oil futures 
3 | contracts. 
4 | Second, that the defendant, that is the defen- 
5 | dant you are considering, knew or had reason to believe 
6 or suspect that market manipulation or efforts to distort 
7 the orderly functioning of the market was occurring. 
8 Third, that the defendant, whose Miability. . 
9 you are considering thereafter failed to take 
10 appropriate action in light of the POT RAN ee and 
11 finally, that that defendant's failure to act 
12 resulted in injury, to the plaintiff. 
13 Let me say a few words about each of these 
14 elements. As to the first element, plaintiff must prove 
15 that Allied was engaged in a market manipulation, 

if 
i6 or was otherwise distorting the market in cottonseed 
17 oil futures. 
18 A commodities exchange is a market in which 
19 buyers and sellers enter into contracts for the purchase 
20 and sale of commodities at some future date based on 
21 their evaluation of the market and its risks. The proper 
22 functioning of the exchange is dependent upon market 
23 prices being determined solely by the independent judgment 
24 and action of buyers and sellers. Consequently, the 
25 Commodity Exchange Act, and the rules and regulations 
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New York Produce Exchange was a self-regulating market, 
the Exchange, its Koard of Managers and members of the 
Kxchange had the dnftlal renponstbiltty for maintaining 
orderly market conditions -- that is a market where 
the law of supply and demand would be freely operative. 
The Exchange and members of its Board of Managers had-.-~ 
the duty to prevent violations of the Commodity eicheune 
Act and the rules and regulations of the New York Produce 
Exchange of which they were, or should have been aware, 
and to exercise reasonable diligence in observing and 
informing themselves of market conditions that would 
affect the carrying out of their regulatory responsibilities. 
You must determine whether the evidence discloses that 
prior to November 14, the Exchange and/or the individual 
defendants, that is whether the defendant whose liability 
you are considering, had sufficient facts at hand-- 
warning signals -- as they have been designated in this 
trial -- to know or have reason to believe or suspect that 
a market manipulation or an effort to distort market 
conditions was occurring. 

Moreover, your determination is not limited 
by what a defendant actually knew, but what the facts 
indicate he should have known in the light of his 


responsibilities and the circumstances. Furthermore, 
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- Before you may find any of the defendants 
3 liable to the plaintiff for his or its conduct during 
4 this period, you must be convinced that as to that 
5 particular defendant, plaintiff has proved each of 
6 the following elements by a fair preponderance of the 
7 evidence. ree 
8 hee. 
First, that the defendant failed reasonably to \ 

9 

carry out his or its duties and abused his discretion ba 
10 in regulating the market, and 
ul Second, that such failure to act reasonably 
12 and such abuse of ‘discretion was a proximate cause of 
13 : ‘ oar 

plaintiff's injury. 
14 

Let me comment briefly on each of these | 

15 elements. You must first find that the defendant 
16 failed to reasonably carry out his or its reguiatory 
17 ek PSR pF 

responsibilities. > 
18 I charge you that under the applicable law, 
19 the exercise by an exchange of its regulatory functions 
20 and responsibilities must be carried out in an 
21 atmosphere of broad discretion, keeping in mind~the 
22 4 

exigencies of the particular situation. 
3 Similarly, a director has broad discretion 
“ in making business judgments. Thus, unles s you find that 
25 


a defendant's conduct during this period deviated from 


* 
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i that which reasonable menin similar positions and 


_ 


to 


3 : 
circumstances might have taken, you must find for 
4 | 
that defendant. The standard here is not what the 
5 P 
defendant might have done or could have or even should 
6 
have done, but whether the acts of the defendant 
7 ! 
can be said to have been so patently unreasonable as 
8 ! ; 
to constitute an abuse of discretion. 
9 
I instruct you that Walter Klein was away 
10 | , 
se | from New York on a business trip from November 17, 1963 
u until November 20, 1963. If you find that Klein did 
12 . 
Hy not purposefully absent himself from New York between 
13 ? . ; 
November 17 and November 20, 1963, in derogation of his 
*~ 14 
duties as a director, I instruct you that he cannot be 
15 : , 
held liable for any of the events that occurred during 
16 ‘ 
that time. 
17 
I instruct you that Harold Vegel was not 
18 ; ’ 
in New York on November 14 and did not return to his 
19 F : : ‘ 
office until November 18, 1963. Since he did not 
20 ; ;, ; 
return to his office until November 18, 1963, I instruct 
21 P 
you that he cannot be held liable for any of the events, 
we , : ; 
including the actions of the hoard at its meeting of 
23 
November 14, that occurred between November 14 and 
24 
November 18, 1963. 
25 


As to each defendant, only if you find that 
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injuries, then you may find for the plaintiff. Again, 
if you reach this conclusion, at this stage, such 
determination must be tentative only. 

Let me again emphasize that you may find 
the defendants liable to plaintiff either with regard 
to their conduct prior to November 14, or with regard ah 
to their conduct from November 14th to 19th, or as to both 
of these periods. 

Now, it is the contention of the defendants 
in this case that Haupt's own conduct during the 
period in question was the cause of any injury it claims 
it has suffered. 

I charge you that an exchange is not 
responsible for supervising the internal affairs of 
member brokers. It is set: the exchange's responsibility 
to guarantee that employees of member firms are 
acting honestly or wisely. 

Indeed, while the exchange and its 
directors owe a duty of care to member brokers of 
the exchange, such member brokers owe a duty to the 
exchange as well, a duty to act with reasonable care 


in maintaining the integrity of the self-regulated 


market. 


Thus, if you find that any acts or omissions 
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on the part of Ira Haupt and Company, or of Haupt's 

officers or employees, acting within the scope of their 

employment, were a proximate cause of Haupt's injuries, 

then you must find in favor of the: defendants. Now, 

recall that I have already explained to you the meaning 

of proximate cause. ° 
Let me emphasize that in order for defendants — 

to prevail on the basis of Haupt's own misconduct, 

defendants bear the burden of convincing you, by a 

fair preponderance of the evidence, that Haupt's own 

acts or omissions .were a proximate cause of its injury. 
Therefore, if you have found that plaintiff's 

injury was proximately caused by a defendant's acts 

or failure to act during the period prior to November 

14, or during’ the period November 14th to 19th, or 

both, and you find that plaintiff's own condiuct during any 

part of the time span involved was also a proximate 

cause of plaintiff's injury, you must find for 

the defendant. Plaintiff can succeed only if the 

defendant's action or inaction was a proximate 

pains of plaintiff's injury, and plaintiff's own 

action or inaction was not. 


Your sworn duty her is to decide the issues 


in this case fairly and imparcially upon the evidence 
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1 

2 THE COURT: There is no point in saving 

3 time, Make your record. 

4 MR. HARRIS: Okay. With reyard to the charge 

5 during the period November 14th to November 19th, the 

6 beginning, you indicate that it is plaintiff's contention 

7 that the Board and the Exchange negligently failed to ~*~ 

8 close the market on the 14th or take emergency action 

9 on that date. But instead waited until November 19th. 

10 That is our contention but it is also our contention 

ll that they should have taken emergency action earlier 

12 and also subsequent to the 14th, they didn't do it 

13 on the 14th, they should have done it on the 15th, 

14 if they didn't do it on the 15th, they should have done 

15 it on the 15th. 

16 MR. O'DONNELL: That is implicit. 

17 THE COURT: I think that is clear. At 

18 least I am going to assume it is clear. 

19 MR. HARRIS: Your Honor, again a couple vof 
pages ..ater when you charge as to abuse of discretion, 

21 we take exception to that standard as applied duning 

22 that period. 

23 THE COURT: I want to say on the record 

2 that I did use the two standards and I think that , 

Mae 
25 your negligence standard applies only to the first 
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action, that is before the 14th. I think it is a 
different standard from November 14th on. 

MR. HARRIS: I understand. I am just making 
the record. We take exc tien to that. I also think 
that the use of the term patently unreasonable -- I don't 
know what page it is, again -- just before about 
Walter Klein. 

MR. O'DONNELL: About five from the end. 

MR. HARRIS: We would take exception to the 
phrase patently unreasonable. Your Honor, we would 
except to the charge as regarding Walter Klein and Harola 
Vogel being away on the ground that we think they were 
negligent being away at that time. 

15 | TH. COURT: I thought that during the 


course of this trial you had conceded that they 


7 weren't there, that they couldn't be responsible for 


i8 any acts that occurred from Novembe) 14th on. 


19 MR. HARRIS: Mr. Klein was there on the 14th, 


he knew what the situation was. 


21 MR. LIMAN: And Mr. Vogel didn't remember 
on the 18th. I thought you were going to except to the 
Court not puttirg that in, 

MR. HARRIS: We come over to the charge 


involv:i:g Haupt. We take exception to the charce that 
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members of the Fxchange have a duty to act. with 
reasonable care in maintaining the integrity of the 
self-regulated market. We think there is an overriding 
duty on the part of the Exchange and wo think there 


should be a charge to that effect. 


4 
We also think there should be a charge to... 
the effect that Bunge and Continental and Merrill Lynch we 
were members of the Produce Exchange and if Haupt had a 
duty to maintain the integrity of the contracts, they 
me 


had a duty as well. 

MR. LIMAN: There is a difference. We are 
not suing. 

MR. HARRIS: I understand. We object on the 
next page to the charge that they could find that Haupt's 
conduct was also a proximate cause of the plaintiff's 
injury. We would contend that while there could be 
several proximate causes in the sense that several 
defendants could do similar acts that would all be 
the proximate cause of the plaintiff's injury, there 
could not be the plaintiff's acts and the defendants’ 
acts both being proximate causes of the plaintiff's 
injuries, and we except to that. 

I also request tha: there are a charge in 


the plaintiff's contentions that Mr, Stevens was not 
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acting in the scope of his employment and on the 


contrary <= 

THE COURT: There has been no evidence of 
that. Anything else? 

MR. HARRIS: Yes. We think there it would 
be appropriate for a charge relating to Rule 6-B and --~ 
reporting requirements under Rule 6-B of the cottonseed 
oil rules. 


MR. O'DONNELL: That is an exhibit, your 


MR. HARRIS: For the record, your Honor, 


Honor. 
THE COURT: I indicated that they are supposed 
to act within the rules and regulations. I charged them 
long enough. What else? 


I would like to incorporate those charges that we 
requested in our previous request that were submitted 


to the Court that you indicated the other day, and we 


went over them would be rejected. I don't think it 
is necessary for me to repeat them. I don't think it 
is worth wasting time repeating everything over again in 
the record. 

MR. SMITH: Let me initially try to speak 
with everyone subject to their disassociating themselves 


to whatever I say or adding something at the end. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


ao i) me 


> 


on 


~3 


=) 


® = B B 


2121a 
elrf 10 fesa3_) 

MR. HARRIS: We would object to the special 
verdict. First, we incorporate here the reference 
made about the charge -- 

MR. LIMAN: Are you objecting to a special 
verdict as such. 

MR. HARRIS: Yes. 

MR. LIMAN: Your Honor, I would be very happy - 
to waive a special verdict and take a general one, 
if plaintiff doesn't want it. 

MR. MINNEROP: I agree with Mr. Liman. 

MR. LIMAN: A general verdict is sufficient 
as far as I am concerned. 

MR. FRYER: I will also waive one, your 
Honor. 

THE COURT: This helps guide the jury 
in terms of what they are going to do. 

MR. LIMAN: If plaintiff doesn't want one, 
and this is an argument that he is going to make later, 
I would urge your Honor to let the jury, the jury will, 
it seems to me, are out there studying the charge, 
they know what the elements are, and why should we add 
another element here. I would go right along with 
the plaintiff on this if he doesn't want it. 


MR. HARRIS: We don't see that it is 
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necessary, your Honor. 

THE COURT: All right. Let's proceed. 

MR. MINNEROP: Your Honor, are you going to 
require a special verdict? 

THE COURT: They objected to it and everybody-- 


it has now been waived. You have waived -- I will let 


them have a general verdict, although I think it 
is going to cause more problems. 


(End of robing room.) 
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(6:00 o'clock p.m. a note received from 
the jury.) 
(In open court, jury absent.) 
(Note marked Court's Exhibit 2 for 
identification.) 
THE COURT: I see, gentlemen, the problems':: 
begin at 6:00 o'clock. 
MR. O'DONNELL: Have you focused on the 
problem, your Honor? 
“THE COURT: Which of these exhibits are not 
in evidence that they have asked for? 
MR. O'DONNELL: Quite a few, your Honor. 
I think, of course, what they have done -- at least I deduce 
what they may have done is jot down in their notes 
exhibits as these exhibits were being talked about, and 
some of those are not in evidence. 
THE COURT: Is Exhibit 1 in evidence? 
MR. LIMAN: Defendant's Exhibit 1-A. , 
MR. O'DONNELL: Defendant's Exhibit 1-A is 
in evidence: That is the authenticated copy of 1. 
1 was not admitted. 
THE COURT: What is 16-A to F? 
MR. LIMAN: Your Honor, I think part of the 


problem is, it is not quite identifiable. They 
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HARVEY R. MILLER 


66 Civ. 1016 


NEW YORK PRODUCE EXCHANGE, et al. 


October 31, 1975 
10:00 a.m. 


Trial resumed. 


(In open court; jury absent) 

MR. LIMAN: Your Honor, whenever I make a 
suggestion out of fear of appeal, I am wrong. I think that 
in the light of the question that the jury asked you 


yesterday about what it had to find, that they were 


asking you for the equivalent of a special verdict, 


Mr. Harris objected to it and out of 
fear that we are going to have another issue on 
appeal, I said that we weren't pressing it and that your 
Honor should not create this kind of issue. But the 


fact of the matter is that that jury's question to your 
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2 Honor was tantamount to that kind of a suggestion. 

3 THE COURT: What is my posture now by giving 
4 them that? 


on 
= 
vs) 


LIMAN: According to Moore and -- 


7) 
3 
fot 
i 


COURT: No, at this point? 


~ 
= 
ye] 


ou feel that it would be of assistanc* to them to 


LIMAN: You have the power. 
8 THE COURT: Obviously. 
9 MR. LIMAN: The defendants -- 
10 | THE COURT: Since you and Mr. Harris 
ll backed me off of it initially, what is the posture 
12 now? . 
13 MR. HARRIS: We continue to object, your 
14 Honor, 
15 THE COURT: I understand you continue to : 
16 object. € 
7 MR. HARRIS: The defendants waived it, I 
18 guess they are now reversing themselves. 
19 THE COURT: Mr. Harris, sit down. My 
20 question is now addressed to Mr. Liman: He is now 
21 backing off. I am asking him now what is the posture 
oe | in this regard if I now decided to do what I thought I 
es fave done in the first place. 
24 MR. LIMAN: I think yu covld say that if 
25 
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give them this, We don't have any objection if you follow 
the practice of giving them the entire charqe, which some 
judges do; many don't. 


The case is so complex that anything 
that would enable them to focus, so that they do not have 
to rely on memory as to what all these elements are, 
it seems to me that we ought to be in favor of it. 

THE COURT: The business about giving them 
the charge, what authority do you have for that? 

MR. LIMAN: I know that some judges do 
and have, 

THE COURT: Have they been appealed? 

MR. LIMAN: I know that at the very 
least you can do there, and I don't know whether there 
is an objection from the other side to giving them 
the entire charge. 

THE COURT: I would not want to give them 
the entire charge, which includes my arguments for the 
Plaintiff and the defendant. I think my argument was 
a little stronger than either one of you made. I 
would not consider giving them the chases with those 
matters included. 

Actually the only thing they‘d need is the 


other. What do you feel about that, Mr. Harris? I know 
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that you object to the special verdict. I have decided 
I was going to do that. I “didn't do it principally 
because of the fact that the defendants seemed to 
waive their right to have it on the view that that would 
produce an issue if the matter is appealed. The 
matter is going to be appealed anyway, regardless of who 
wins. What is your posture about the charge? 

MR. HARRIS: We don't have a great 
objection to givine them that portion of the charge I 
gather you indicated which would be the part starting 
after the contentions of the two parties, although it 
seems to me you read that back to them when they came 
in with the question yesterday, and they seemed to 
understand it. 

I don't think the jury has been out long 
enough for anybody to have a feel of whether or not 
they are having any trouble understanding the issues 
Or evaluating the case. 

THE COURT: They obviously had some problem 
in understanding what the case was about because they 
didn't know how they could get the verdict and they 
apparently felt that they had to -- chi made some 
findings; the earlier PB ES or the later period, as to 


whather that had anything to do with the final verdict. 
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2 MR. HARRIS: I think the problem with the 

3 written charge, your Honor, of course we have objected 

4 to some portions of it as prejudicial to the plaintiff 

5 and I auppose -- 

6 MR. LIMAN: You don't have to suppose that 

7 we have objected, of course we have objected to’ some 

8 | portions. 

9 | MR. HARRIS: That isn't what I was going to 

10 say. Giving them the charge in writing would compound 

ll what we feel is prejudicial. You used the first 

12 tentative only, as to findings for the Plaintiff, ana 

13 you meant that they then had to reach the Haup* 

14 question, I don't know if they see it in writing it 

15 will be clear. 

16 THE COURT: I think the charge is-clear. 

W But what I think I will do is, I think the value of 

18 the special verdict takes them through the proceeds of 

19 the charge, and I think that points as a road map for them 

20 as to how they are to proceed and that is how I perceive 
21 the special verdict. 

2 That is the reason I took the trouble of 

3 putting it together. 

2 MR. HARRIS: We feel the special verdict is 

2 


prejudicial, because the way the road map is set out 
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invites a verdict for the defendant. 
THE COURT: Well, I think the special 
verdict is satisfactory. 
MR. LIMAN: Your Honor, on the jury's 
request with respect to the exhibits, I have a 
suggested statement with respect to the charts; some 
ofthe underlying documents are inevidence an we submit 
those should go with the charts. Some aren't, and 
they can't, and I have given a copy of this to Mr. Harris.-: 
He has some different views on it, but I will let him 
speak for himself. - 
THE COURT: Are these Plaintiff's 9A, 
these other references, Mr. Liman? 
MR. LIMAN: 9A through E are the reference 


back which are in evidence. They areplaintiff's. 


THE COURT: And 10A is plaintiff's? 
MR. LIMAN: 10A, those are also plaintiff's, 

butthose can't be given to them. I'm not proposing 

obviously something that is not in evidence. I am 

just indicating theyare the source but not in evidence. / 
MR. HARRIS: I was planning to address 


myself to 122 to 126 anyway. I object to this proposed 
statement. In fact, the plaintiff objects to giving 


the jury any underlying documents at this point. They 
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2 you before, your considerations are now narrowed and 
3 you were considering other things. I have prepared and 
4 I am now going to give to you a special verdict which will 
5 set out for you the process that you go through in arriving 
6 at your decision. The last pase of it is a single sheet 
7 that you have for your final verdict. 
8 I had not given ti to you inadvertently, shall I' 
9 say, and I will now give it to you. I think in view of 
10 your questions, it will be of some use. 
ll I don't think I have anything else. With the 
12 exhibits that will be given to you now, you can now go 
13 back and maybe in an hour or so I will call you back 
14 in to have read to you the exhibits from the transcript 
15 and at that point you may be able to tell us what these 
16 mysterious references are that you want. 
‘ 17 MR. O'DONNELL: Your Honor, I have a matter, 
18 but it can await the jury's retiring or I can 
19 approach the side bar. 
20 THE COURT: Let's wait. Have I covered everything 
21 Mr. Harris? 
22 MR. HARRIS: VOs; :- 3EE 
23 THE COURT: Ali: right, 
2A THE FPORELADY: Your Honor, 122 we can't have, 
25 is that right? 
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2 THE COURT: It is on the record, Mr. Harris. 
3 Anything elise? 
4 MR. HARRIS: No, your Honor. 
5 THE COURT: I have a verdict. As is my 
6 practice, I prefer to be surprised along with everybody 
7 else. So I don'* know what it is. I propose, however, | 
n i that if there is a-- the verdict for liability is in ' 
9 the plaintiff's favor, to proceed with that phase 
10 of the case on Wednesday; and I am going to announce 
ll it to the jury. Not Monday. I have already set a 
12 matter down and I would just as soon do that. Tuesday 
13 will be a holiday, so I therefore am proposing to proceed 
14 on Wednesday. I might as well tell you that. I'm 
15 not going to tell them that in the event we have a 
16 plaintiff's verdict. 
17 (Jury entered courtroom.) 
18 THE CLERK: Madam Forelady, has the jury 
19 agreed to a verdist? 
20 THE FORELADY: We have, your Honor. 
21 THE CLERK: Would you read your verdict, 
22 please? 
8 THE FORELADY: The jury has found for ; 
24 the defendants the New York Produce Exchange, Donald 
25 V. MacDonald, Narry B. Anderson, Walter C. Klein, 
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Harold C. Vogel and Sidney Fashena. 
THE COURT: Any further? 


MR. HARRIS: May the jury be polled, your 


Honor? 

THF COURT: 

THE Cutx: ‘ say you find a verdict ees! 
for the defender«=« ‘fe >2'. Produce Exchange, Donald “ 
V. MacDonalé iu. Harry B. Anderson, Defendant Walter 
C. Klein, Defendai iarold C. Vogel and Defendant Sidney 


Fashena? 
{Bach juror, upon questioning was asked 
"Is that your verdict" responded in the affirmative.) 
THE CLERK: So so you all? 
THE COURT: Ladies and gentlemen, I now will 
excuse you from this long task, and you can return to 
your various personal responsibilities. But I again 
want to thank you for the manner in which you have 
conducted yourselves during these six or seven w ks, 
and I have some cases that are lined up and I wish I could 
borrow you as jurors for that. Thank you very much. 
(The jury was discharged and left the 
courtroom.) 
Td’ CusRK: The verdgct will be marked az 


Court's Exhibit 4. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARVEY R. MILLER, as Trustee in Bank- 
ruptcy of IRA HAUPT & CO., a Limited : : 
Partnership, Bankrupt, 


Plaintiff, 66 Civ. 1016 


oo 


- against - 
SPECIAL VERDICT 
NEW YORK PRODUCE EXCHANGE, et al., 


Defendants. 


Be sure to consider BOTH Questiors 1 through 


4, AND 5 through 7. 


AS TO THE PERIOD PRIOR TO NCYVEMBER 14, 1363 | 
1. Has the plaintiff proved by a fair preponderance 
of the evidence that Allied Crude was engaged in 
market aici teas! or was otherwise distorting 
the orderly functioning of the market in cotton- 


seed oi] futures contracts? 


ce Sigg 


* 


IF THE ANSWER TO THIS QUES'TION IS "NO" YOU 


. MUST FIND FOR THE DEFENDANTS AS TO THE PERIOD PRIOR TO 


NOVEMBER 14, 1963... 
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If the answer to Question #1 was "YES" has the 
plaintiff proved by a fair preponderance of the 
evidence that the defendant or defendants knew or 
had reason to believe or suspect that a:market 
manipulation or an.attempt to distort the orderly 


functioning of the market was occurring? 
The New York Produce Exchange 

Donald V. MacDonald 

Harry B. Anderson 

Walter C. Klein 

Harold C. Vogel 


Yes No 


Sidney F-shena 
Yes No 


I. YOU FIND THAT -THE ANSWER TO THIS QUESTION 


Is "NC" AS TO ANY PARTICULAR DEFENDANT OR DEFENDANTS, YOU 
MUST FIND FOR THAT DEFENDANT OR DEFENDANTS AS TO THE 
PERIOD-PRIOR TO NOVEMBER 14, 1963. 
If your answer to Question #2 was "YES" as to a 
particular adtestant or defendarts, has the plair- 
tiff proved by a fair preponderance of the evidence 
that that defendant or defendants failed to take 


appropriate action in light of the circumstances? 


=~ Qo 
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whe New York Pioduce Exchange 


MisS ilo 
Nenald Ve. tineDonald et abate a 

23S oO 
icnvry Be. AnNAerson et es: 

Yes 1.3 
Walter C. Kicin har 5 se 

Yes No 
Uarold C. Vogel _ 

Yes lio 

Sicney Fashena 

Yes Wo 


IF YOU FIND THAT THE ANSVERTO THIS QUESTION 
YS "NO" AS TO ANY PARTICULAR DEFENDANT OR DETENDANTS, 
YOU NUST FIND FOR THAT DEFENDANT OR DEFENDANTS AS- TO 


iE PERIOD PRIOR TO NOVEMBER 14, 1963. 


4. If your answer to Question #3 was "YES" as to a 
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tiff proved by a fair preponderance of the evidence 

that the action or inaction of that defendant or 

datendants wes a pro:simate cause of Haupt's injuries? 

the New York Produce Exchange - ‘ 
Yes No 


Donald V. MacDonald 


harry B. Anderson 


Yes Ko 
Nalter C. Klein 
“Yes Bae) ks Ae 


Ml 
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Worold C. Vogel 


TF YOU FiND THAT VTiIh ANSWER TO THIS QUESTION 
¥S "NO" AS TO ANY PARTICULAR DEFLUDANT OR DEFENDANTS, 
YOU HUST FIND FOR THAT DEFENDANT OR DEFENDANTS AS TO 


‘IIE PERIOD PRiOR TO NOVEMBER 14, 1963. 


AS 0 THE PERIOD FROM NOVEMBER 14 to NOVEMBER 19, 1963 


5. Has the plaintiff proved by a fair preponderance 
of the evidence that the defendant or d¢fendants 
failed to reasonably carry out his or fits duties 


and abused his or its discretion in fegulating the 


/ 
marlet? / 
f 
The New York Produce Exchange pie es —— = 
/ Yes lo 
Monald V. MacDonald / sh ee ce 
Yes lio 
Harry B. Anderson : puSHi deat 
Yes Lio 
Walter C.-Klein peers 
Yes lo 
Herold C. Vogel Sage RR PIS Cs cepa 7 
Yes liu 
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T? YOUR ANSUER VO THIS QUES'TION IS "NO" 


MO ANY Pre cear eth Doe >ubida! O88 DEPEPDANTS, YOU MUST 


welp POR Wat Dre ie se OR PEMTUDATPRS AS VO VIE PERIOD 


NOvVer SER 14 io NOV & 19. 1963. 


If your answer to Question #5 was "YES" as to a 
particular defendant or defendants, has the plain- 
tiff proved by a fair preponderance of the evidence 
‘that such a failure to act reasonably -and such 

an abuse of discretion on the part of that defendant 
or defendants was a proximate cause of Haup*.'s 
injuries? 


The New York Produce Exchange 


Yes No 

Donald V. MacDonald ee 
Yes No 

Harry B. Ancerson eS i ees 
Yes- No 

Walter C. Klein Paes uae nega at 
Yes lo 

Harold C. Vogel wea ae 
Yes fo 

Sidney Fashena psa ek 
‘ Yes No 


%# YOU FIND THAT THE ANSWER TO THIS (QUESTION 


%5 "WO" AS TO AUY PARTICULAR DEFENDANT OR DEFENDANTS, 


YOU MULT PIND FOR THAT DEFENDANT OR DEFENDANTS 2S TO 


PEUXTOD WOVIHBER 14 TO NOVEMBER 19, 1963. 


- 5 -- 


2138a 
Special Verdict 


7. If your answers to Questiors 1 through 4 were "YES" 
and/or your answers to Questions 5 and 6 were "YES", 
have the defendants proved by a fair preponderance 
of the evidence that the action or inaction of 
Ira Haupt & Co. either prior to or subsequent to 
November 19, 1963, was also a proximate cause of 


its own injury? 
Yes No 


IF YOUR ANSWER TO THIS QUESTION IS "YES" 
YOU MUST FIND FOR THE DEFENDANTS. IF YOUR ANSWER TO - 


THIS QUESTION IS "NO", AND YOU HAVE ANSWERED "YES" TO 


QUESTION 1 THROUGH 4 AND/OR TO QUESTIONS 5 AND 6 AS 
TO A PARTICULAR DEFENDANT OR DEFENDANTS, YOU MUST FIND 
FOR THE PLAINTIFF AS AGAINST THAT PARTICULAR DEFENDANT 


OR DEFENDANTS. 
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8. VERDICT 


FOR THE PLAINTIFFS 


AGAINST DEFENDANTS 


The New York Produce Exchange Saal ee 
Donald V. MacDonald 

Harry B. ‘ikec esis | . 
Walter C. Klein 

Harold C. Vogel 


Sidney Fashena 


FOR THE DEFENDANTS ~- 
The New York Produce Exchange 
Donald V. MacDonald 
Harry B. Anderson 
Walter C. Klein 


‘Harold C. Vogel 


Sidney Fashena 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARVEY R. MILLER, as Trustee in ; 
Bankruptcy of IRA HAUPT & COMPANY, FINAL JUDGMENT 
a Limited Partnership, Bankrupt, : 
66 Civ. 1016 (R.L.C.) 
Plaintiff, 


-against- 


NEW YORK PRODUCE EXCHANGE. et al., 


Defendants. 


Whe .., a Judgment was entered in the above-entitled 
action on December 4, 1974 dismissing the amended complaint 


with respect to defendants NEW YORK PRODUCE EXCHANGE, DONALD V. 
MacDONALD, HARRY B. ANDERSON, M .RRILL LYNCH, PIERCE, FENNER & 
SMITH, INCORPORATED, WALTER C. KLEIN, BUNGE CORPORATION, HAROLD 
H. VOGEL, CONTINENTAL GRAIN COMPANY, SIDNEY FASHENA, and I, 
USISKIN & COMPANY, and dismissing the counterclaim of defendant 
NEW YORK PRODUCE EXCHANGE against plaintiff; and 

Whereas, an Order was filed on December 3, 1975 dis- 
continuing, pursuant to Rule 54 of the Federal Rules of Civil 
Procedure, the above entitled action with respect to defendants 
FAHNESTOCK & CO., CARL R. BERG, LUCY W. MILLER, MAX J. ROSENBERG 
and IRA E, SCHEIN, Executors of the Last Wiil of SOLOMON J. | 
WEINSTEIN, deceased, and DAVID L. BOYER; and 

Whereas, an Order was filed on January » 1976 
discontinuing with prejudice the above entitled action with 
respect to defendant, NEW YORK PRODUCE EXCHANGE CLEARINGS ASSOCIA- 


TION; and é 
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Whereas, Rule 54(b) of the Federal Rules of Civil 
Procedure provides that, absent a specific determination, an 
order which adjudicates fewe. van all the claims, dghts or 
liabilities of fewer than all the parties is subject to 
revision; 

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED, 
that the aforementioned Orders of December 3, 1975 and January 

, 1976 and the Judgmert entered December 4, 1975 shall - 
togecher constitute the final Judgment in this action, and the 
claims, rights and liabilities of the parties to this action 
are hereby finally adjudicated pursuant to the respective 


terms thereof. 


Dated: New York, New York 
January » 1976 


[ 60a 
Judgment entered the 
day of January, 1976. 


Clerk of the Court 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


<<< ee eee eee ee eB ee MeO OOO OO OOOO OCC ee ee x 
HARVEY R. MILLER, as Trustee in Bankruptcy : 
of Ira Haupt & Co., a Limited Partnership, STIPULATION 
Bankrupt, : 
66 Civ. 1016 
Plaintiff, : {RLC]} 
-against- 
NEW YORK PRODUCE EXCHANGE, NEW YORK : 
PRODUCE EXCHANGE CLEARING ASSOCIATION, 
ET AL., : 
Defendants. : 
eel x 


STIPULATION OF DISMISSAL WITH PREJUDICE AND ORDER 


IT IS HEREBY STIPULATED by and between the plaintiff 
and the New York Produce Exchange Clearing Association, one of 
the defendants herein, through their respective counsel, that 
the above-entitled asiten. be, and it hereby is, dismissed 
with prejudice only as against the defendant New York Produce 
Exchange Clearing Association. 

IT IS FURTHER STIPULATED by and between the plaintiff 
herein and the defendant New York Produce Exchange Clearing 
Association, through their respective counsel, that each party 
shall bear its own costs. ‘ 

Dated: New York, New York 
December 31, 1975 — BAER & MARKS 


Attorneys for Defendant New York 
Produce Exchange Ciearing As- 


SO ORDERED: sociatis 
Dated: New York, N.Y. one Ps eter 
January , 1976 __ By ae ge: Ce. 
*-—.-———A-Member of the Firm 
WEIL, GOTSHAL & MANGES 
United States District Attorn for ,Plaintiff 
Judge i 


a a ae 
A Member of the lirm 


i . 
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| 
| 
| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


i 
| HARVEY R. MILLER, as Trustee in 

Bankruptcy of IRA HAUPT & CO., a 

Limited Partnership, Bar.krupt, 3 NOTICE OF APPEAL 
Plaintiff, 66 Civ. 1016 (RLC) 
1 
| NEW YORK PRODUCE EXCHANGE, et al., ~ 

Defendants. 
eee en ee x 


| PLEASE TAKE NOTICE that the plaintiff, HARVEY R. 
| MILLER, as Trus"ee in Bankruptcy for IRA HAUPT & CO., a Limited 


|| Partnership, Bankrupt, hereby appeals to the United States 


| 


| in this action on December 4, 1975 as finalized by the Final 


Court of Appeals for the Second Circuit from the judgment entered 


| 

| 

: -against- : 
| 

| 

| 

| 


Judgment entered in this action on January 30, 1976. 


| 
Dated: New York, New York 
February 2, 1976 


WEIL, GOTSHAL & MANGES 
Attorneys for Plaintiff 
767 Fifth Avenue 

New York, New York 10022 
(212) 758-7800 


iTO: CLERK 


| United States Court of Appeals 
for the Second Circuit 


United States Courthouse 
Foley Square 
| New York, New York 10007 


| 


i 
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BROWN, WOOD, IVEY, MITCHELL 
& PETTY 
Attorneys for Defendants Merrill, | 
Lynch, Pierce, Fenner & 
Smith, Incorporated and 
Harry B. Anderson 
One Liberty Plaza 
New York, New York 10005 


DEWEY, BALLANTINE, BUSHBY, PALMER 
& WOCD 

Attorneys for Defendants Bunge 
Corporation 

140 Broadway 

New York, New York 10005 


OLWINE, CONNELLY, CHASE, O'DONNELL 
& WEV'IER 

Attorneys for Defendants New York 
Produce Exchange, Donald V. 
MacDonald, Sidney Fashena 
end I. Usi:kin & Co. 

299 Park Avenue 

New York, New York 10017 . 


PAUL, WEISS, RIFKIND, WHARTON 
& GARRISON 

Attorneys for Defendants Continen- 
tal Grain Comnany and Harold 
H. Vogel 

345 Park Avenue 

New York, New York 19922 


Documents Filed Subsequent to the Notice of Appeal 
Pursuant to Stipulation 


By a§ 
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at a Deposition of John Ferretti 
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September 19, 1962, 
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i COURT OF THE STATE OF NEW JERSnyY 

| 

| CHARLES SELIGSON as Trustee in Bankruptcy of : 


| Ira Haupt & Co., a Limited Partnership, 
| Bankrupt, 


| Plaintiff, : 


-against- : COMPLAINT 


| BUNGE CORPORATION AND WALTER CHARLES KLEIN, 


| Defendants. . 
i 
em a a ee tne ae ee we ee nn me em me me ns mn rt nm xX 
5 | Plaintiff, by his attorneys Weil, Gotshal & Manges 


| 7 ‘ z . 
upon information and belicf£, except as to Paragraphs 2 & 3 


ena Cole, Berman & Garth, for his complaint herein, alleges, 
| 


/ 


1. At all times hereinafter mentioned Ira Haupt & 


1 
|0. (hereinafter referred to as "Haupt") was a limited 
pseenecehi formed in accordance with the laws of the State 


of New York and was engaged in 4 general securities and 


commodities brokerage? and commission business, formerly with 


New York, New ‘ck. 


2. On March 23, 1964, an involuntary petition in 
i] - 

| bankruptey was filed against Haupt in the United States 

i 


District Court for the Southern District of New York. Said 


| proccedings were referred generally to the Hon, Edward J. 


i 


an office and principal place of business at No. 111 Broadway 
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Ryan, Referee in Bankruptcy and on June 26, 1964 said Referee 
in Bankruptcy entered a decree adjudging Haupt a bankrupt. On 
October 6, 1964, plaintiff was duly appointed Trustee of the 


Bankrupt Estate of Haupt and thereafter qualified, and 


plaintiff is presently the duly qualified and acting Trustee 


in Bankruptcy of Haupt. 
3. This action is instituted pursuant to leave of 
the Hon, Edward J. Ryan by Order dated » 1967. 


4. Defendant Bunge Corporation (hereinafter 
referred to as "Bunge"), a peeneuuieine oxgenized and existing 
under the Lente of the State of New York, is engaged ir *':e 
business, anseg other things, of buying and selling 
commodities in various states of the United States and in the 
State of New Jersey. 

bo Defendant Walter Charles Klein (hereinafter 
referred to as "Klein") is a resident of the State of New 
Jersey, residing at 323 Hartshorn Drive, Short Hills, New 
Jersey. At all material times hereinafter mentioned Klein 
was the President and: @ Director o. Bunge. 

c. Commencing in or about 1957 continuing through 
and including November 1963 various wheity owned subsidiaries 
of American Express Company (hereinafter referred to as 
"Amexco") conducted a field warehousing operation at certain 
storage tanks subleased or purportedly subleased from Allied 
| Crude Vegetable Oil Refining Corporation (hereinafter referre 
to as "Allied") at a tank farm in Bayonne, New Jersey (that 


portion subleased or purportedly subleased to Amexco 
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heretnaf ~*~ being referred to as the "Ainexco F >Jd Warehouse")|, 
“om on or about 1944 and continuing through and including 


‘y 1963, Amexco's field warehousing business, inc.uding the 


Amexco Field Warehouse,was conducted through Amerizar. Expre’s 


Field Warehousing Corporation, From on or about May 31, 1963 
to at ]:ast the month of November 1963, Amexco's field war2- | 
housing business, including the Amexco Field Warehouse, was | 
conducted through American Express Warehousing, Ltd. 

7. Commencing in or about June 1960, and -continuing 
through and including November 1963, Harbor Tank Storage Co., 
Inc., (hereinafter referred to as "Harbor Tank") conducted a 
field warehousing cperation at certain storage tanks subleased 
r purportedly subleased from Allied at a tank farm in Bayonne 
ew Jersey (that portion sublezsed or purportedly subleased to 
Harbor Tank heredaméeex being referred to as the "Harbor Tank 
ield Warehouse"), 

8. At the Amexco Field Warehouse, Amexco issued to 
persons, firms and corporations designate“ Sy Allied, includi 
upt and persons, firms and corporations ««aning monies to 
laupt, wcrehouse receipts for soybean 73, cottonseed oil and 
ther commodities stored or purportedly stored at’ the Amexco 
ield Warehouse by Amexco for Allied and the warehouse receipt 
holders, Similarly, at the Harbor Tank Field Warebouse, 
rbor Tank issued to persons, firms and corporations 


designated by Allied, including Haupt and persons, firms and 


corporations loaning monies to Haupt, warehouse receipts for 


soybeza oil, cottonseed oil and other commodities stored or 
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purportediy stored at the Harbor Tank Field Warehouse by 
Harbor Tank for Allied and the warehouse receipt holders. 

9. During the times referred to in paragraph 7 
above Allied and Anthony PeAngelis (hereir .er referred to as 
"DeAngelis"), President and controlling pers . of Allied, 
caused Harbor Tank to isls2 many wstiseas of dollars worth of 
fraudulent warehouse receipts purportedly representing soybear 
oil, cottonseed oil and other commodities stored at the Harbor 
ank Field Warehouse. The warehouse receipts so issued were 
fraudulent because, Lathe alia, commodities for which they 
—~—S 
ere issued were either non-existent and therefore never 
stored at the issuing field warehouse, or, although stored at 
the issuing field warehouse at the time of issuance of said 
arehouse receipts, were subsequently improperly removed from 
the issuing field warehouse by Allied and DeAngelis. 

10. Dur ing the times referred to in paragraph 7 
above, Allied and DeAngelis from time to time transferred or 
caused to be transferred through the channei of interstate 
commerce, the* United States mails and otherwise to numerous pey- 
sons, firms and corporations located in various parts of New 
Jersey and New York, among other places, fraudulent warehouse 
receipts issued by Harbor Tar’ at the iil Tank Field Warehouse, 
hich receipts Allied and DeAngelis knex were fraudulent as 
aforesaid. Said fraudulent warehouse receipts were traas-~ 
ferred by Allied and DeAngelis for monies and other considera 
tion in excess of many millions of dollars, all in violation 
of pumetous éricinal scatuces of thz United States, the State 


jof New Jersey, the State of New York and other jurisdictions. 


a PPL eer : aes E 
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11. Commencing some time prior to September 26, 
1962, to and including November ‘1963, defendant Bunge, among 


ee 


others, was a source of finsncing for Allied's purchases and 


sales of commodities and coms.ity futures contracts. This 
financing was collateralized by registered and field warehouse 
receipts issued by Harbor Tank and Amexco covering commodities 
stored or purportedly stored, i other places, at their 
respective field warehouses, and by forward sales cantracts 
between Allied and Bunge and others. Said warehouse receipts 
purportedly covering commodities in the custody of the warehoube- 
men issuing said receipts were used by brokers, banks and others 
as collateral for credit which persons, firms and corporations 
extended to Allied, all of which wus known by Bunge and Klein. 
12. As of iieaie Sa: 1962 Allied had outstanding 
warehouse receipts which it had caused to be issued for : 
commodities stored or purportedly stored at the Harbor Tank an 
kaaliie Field Warehouses valued at approximately $37,850,000. 


At th°t time Allied's inventory reflected a shortage of oil 


equal to approximately $7,000,0C0 which shortage was later 
revealed to Bunge an: Kléin as hereinafter alleged. 

13. Commencing some time prior to and continuing to 
and including September 1962 Allied caused Harbor Tank to 
issue to ings a number of field warehouse receipts as 
security for monies borrowed or otherwise owed to Bunge by 
Allied, which warehouse receipts allegedly represented 


| commodities stored at the Harbor Tank Field Warehouse. 
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14. On or about September 26, 1962 defendant Bunge 


jloaned to Allied approximately $2,400,900 and Allied gave to 


34,300,000 lbs. of crude soybean oil allegedly stored in two 


lreceipts issued by Harbor Tank covering approximately 
Warehouse. At that time, Bunge held warehouse receipts issued 
by Harbor Tank on. behalf of Allied purportedly covering in 


defendant Bunge as collateral therefor two field warehouse 

specific tanks (Nos. 5084 and 5087) at the Harbor Tank Field 
excess of 230,000,000 lbs. of commodities. 

: 15. In September 1962 Bunge engaged Superintendence 
Company (hereinafter referred to as “Superintendence") a 
licensed inspec:or, weigher and sampler, to make a general 


: field audit of all the oil evidenced by warehouse receipts 
issued or purportedly issued by Harbor Tank and Amexco which , 
ts were heli as collateral for financing extended by Bunge to : 
Allied. As part of said overall inventory, Superintcndence 
was requested by defendants Bunge and Klein to inspect the 


two tanks located at the Harbor Tank Field Warehouse (Nos. 


5084 and 5087) which purportedly held apprasintely 34,309,990 


lbs. of crude soybean oil represented by the two warehouse rece ins 
upon which Bunge had, on September 26, 1962, loaned $2,400,000 

to Allied. The inspection of the aforementioned tanks was to 

be the beginning of the aforesaid general field audit which had 


been ordered by defendants Tunge and Klein. 


16. On September 26, 1962 an inspection team 


Daniel Byrne went to the Harbor Tank Field Warehouse to 


composed of Superintendence employees James J.apanna and 
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| inspect the aforesaid tanks, but were prevented from doing so 
| by employees of Allied and employees of Harbor Tank under the 


control of Allied, At that time, and when the Superintcndence 


inspectors persisted in their attempt to inspect said tanks, 
said inspectors were threatened with a firearm by an employee 
of Harbor Tank under the control of Allied and one member of 
'said inspection team, James Lapanna, was given a check for 
$25,000. by DeAngelis in order to induce said inspectors to 


make a false report and conceal the true facts and results of 


|New Jersey Penal Code, 
17. On or about September 26, 1962 and after 
accepting the aforesaid check from DeAngelis, the aforesaid 


members of the Superintendence inspection team reported to 


their superiors at Superintendence, including Jules 
Salmanowitz (hereinafter referred to as "Salmanowitz"), 


president of Superintendence, the entire incident alleged in 


paragraph 16 above, including the threat with a firearm by a 


|Harbor Tank employee and the attempted $25,000. bribe by 


their attempt to inspect the tanks, all in violation of the 
| 
DeAngelis. 


i 

| 18. On or about the morning of September 27, 1962 

| 4 

| ssinmiwe sth informed the management of Bunge, including Klein, 


of the incident set forth in paragraph 16 above, including 


Il the threat with a firearm aid the attempted $25,000. bribe. 
pesbeegpentte; on that morning, and after an unsuccessful | 


| attempt by telephone to ‘persuade Allied to repay the 


1 


| : 
| 82,408 Oe collateralized by warehouse receipts of Harbor Tani: 


| 
| 
| 
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covering oil purportedly stored ‘in the aforesaid two tanks, 
defendant Klein and other executives of defendant Bunge 
(Hamilton Kenner ~ Bunge Secretary and Counsel, Richard Forti |- 
Bunge Vice President, Harry Fornari - Bunge Vice President, 

and Kar] Groeneveld - Bunge Comptroller) went to Allied's 
offices in Bayonne, New Jersey and met with DeAngelis and 


Benjamin Rotello, the Comptroller of Allied, in the Allied 


conference room. At that meeting DeAngelis advised 
defendants Bunge and Klein: 
_(a) That the warehouse receipts issued by 
Harbor Tank and given to Bunge as sibdeveter for the 
$2,400,000 loan extended to Allied on September 26, 1962 
were fraudulent in that there was not any soybean oil 
’ stored in the tanks designated in said warchouse receipt 
at the time of their issuance; 
(b) That DeAngelis was short approximately 
$7,000,000 worth of oil at the Harbor Tank Field 
Warehouse; 
‘(c) That DeAngelis and Allied had caused 
Harbor Tank to issue approximately $7,000,000 worth of 
fraudulent warehouse receipts which were then outstanding ; 
(d) That the Amexco Field Warehouse was 


validly operated, that there were no shortages of oil at, 


the Amexco Field Warekouse and that the warehouse 


fraudulent, 


. 


receipts issued by Amexco at said warehouse were not 
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. | 19, In consideration for the cyreens.t and/or 
understanding of defendants Bunge arc * “Aas 
a (a) Not te disclose tiv inform tien alleged in 


paragraphs 16 and 18 (a), (b) ars (> to others inc Luding |! 


but not limited to, appropriate | afo. ce? sont officials 
or regulatory agencies of the v.. € Stati New Jersey, 


New York or other interested juri.éictiens; the manage~- 


ment of Harbor Tank; persons, f{/1.< and corporations 
> P ’ i 


engaging in transactions with »loces Involving Hex 


Tank warehouse receipts and appr> te private orpeniza- 
tions invested by law with self -x0,ulato.y .csponsibilities; 
: (b) Not to take au, © to cnivxce Bunge's 


rights with respect to the fraucu’ontly issued Har bos: 


Tank warchouse receipts then det. (y it; ; 
(c) To conceal and i": 3 information con- 
cerning the fraudulent activities 0° Allied jn resvect of 


the warehousing of oil and other-siac, 


* 
i 


‘papeine and Allied agreed to cause .o ie issued to Bunge by 


- 
October 5, 1962 warchouse reccipts. isset by ‘:«xco in sub- 


ee ate for most of the warchouse reecipts of Harbor Tenk 


sean hie 
iwhich were then held by Bunge and ty pa, to Bunge the obliga- | 


lesions secured by the Harbor Tank warelcure receints not to be 

exchanged for receipts issued by Awexco. At thet time Bunge 

Hand Klein knew or shovld have known tree thenceforth bafhee lta) 

I 

and Allied would frow time to tine cause other «ud further 
| 


i! 
' : +: 
|, fraudulent warehouse receipts to be is.2°3 by Hexvbor Tank 


it 
flat the Harbor Tank Warehouse and that scech fraudulent Harbor 
if 
1H] 


Fo ; | 
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Tank warehouse receipts so issued would be transferred by 
Allied and DeAngelis to unsuspecting persons, firms and 
corporations in exchange for monies ond other valuable con- 
siderations to or inuring to the benefit of Allied. 

20. Pursuant to the aforesaid agreement and under- 
standing and in furtherance thereof DeAngelis and Allied took 
back the Harbor Tank warehouse receipts held by Bunge on or 
about September 27, 1962 and by October 5, 1962 had replaccd 
most of the Harbor Tank warehouse receipts previously held by 
Bunge with warehouse receipts of Amexco and had paid to Bunge 
| the obligations secured by the Harbor Tank watdliokns receipts 
not exchanged for receipts issued by Amexco and Bunge and Klei 
failed’to report and reveal and did actively suppress and con- 
ceal the information alleged in paragraphs 16 and 18 (a), 

(b) and (c) among other ways, or follows: 
j (a) By wrongfully instructing Salmanowitz and 
Superintendence to keep the aatter quiet; 

- "(b) By immediately cancelling the full field 
audit it had scheduled of the oil it held as collateral 
from Allied atBayonne so as to prevent Superintendence 

_ from ledheine of the full extent of the shortage of 
Allied's oil at Bayonne; and 
(c) By wrongfully failing to disclose such 
information to iste toe enforcement official or regulatory 
agency of the United States,-New Jersey, New York or 
other interested jurisdiction, the management of Harbor 
Tank; persons, firms or corporations engaging in trans- 


actions with Allied involving Harbor Tank warehouse 


10 
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| 

| 

| 

| 

| receipts, including Haupt and banks with which Haupt dealt 
or ony private organization invested by law with self- 

| regulatory responsibilities, all of which it was 
obligated to do. 

| 21. Subsequent to September 27, 1962 Harbor Tank 


hvarehouse reccipts covering coumodities purportedly represente 


iby the Harbor Tank *cccipts returned by Bunge as aforesa-d 
and other fraudulent !iarbor Tank warehouse receipts were trans 
ferred by Aliied and MoAngelis to unsuspecting persons, firms 


Haupt, in exchange fur monies and other valuable consideration 
worth many millions of dollars. On or about September 27, 1 


jdcfendants Eunge and Klein knew or should have known that 


and corporations dealing » ich Allied and DeAngelis, including ; 


DeAngelis and Allic! hed caused to “a issued and would continu 
to cause to be issved fraudulent Harbor Tank warehouse receipt 
and that unsuspecting persons, firms and corporations dea ling 
with Allied and DeAngelis would accept such fraudulent warehouse 
receipts in exchange for:miny millions of dollars worth of 
money and other valuable consideration so as to cause severe 
dauage and injury to such persons, firms and corporations. 

: 22. In addition to the foregoing information about 


‘eee ane 16, 18(a), (b) and (c), Bunge and Klein received 


leche criminal activitics of Allied and DeAngelis alleged in 


ll information curing the period between September 1962 and 
i 
lNovember 1963 indicating that Allied and DeAngelis were still 

; 6 re 


tit 
lienzaged in or were likely to be still ereaged in criminal 
lene y cag 


| . 
H activities involving llarbor Tank warehouse receipts and other- 


1! 
jwise and failed to disclose such information to any law 


| 11 
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enforcement official or regulatory agency of the United 
States, New Jersey, New York or other interested jurisdictions 
the management of Harbor Tank, othe: persons, firms or 
corporations engaging in transactions with Allied involving 
Harbor Tank warehouse receipts. including Haupt and banks with 
which Haupt dealt, and pbeceirthee private Grgauinketons invested 
by law with self-reguistexs responsibilities. 

23. The aforesaid concealments and failures to 
disclose of Bunge and Klein were tortious and constituted a 
violation by said defendants of Section 4 of Title 18 of the 
United States Code; Section 2a:97.2 of the New Jersey Penal 
Code; Section 570 of the New York Penal Law and comparable 
criminal statutes of other interested jurisdictions, 

24. As a, consequence of Bunge's and Klein's wrongéuil 
| failures to disclose, concealments and suppressions subsequent 
| to September 26, 1962 Allied and DeAngelis were able to 


| 


wees in their false and fraudulent activities in respect 


jof the warehousing of oil and otherwise and were also able to 


’ 


Hl cont inne to issue or cause-to be‘ issued by Harbor Tank 


g feeutulent warehouse receipts purportedly representing oil 


‘hemes at the P rex: “ank Field Warehouse, which fraudulent 


J warehouse receipts were transferred to persons, firms and 

| corporations dealing with Allied, including Haupt, in exchange 
i} 
| 
] 
‘p Pahnge tis. were able $9 induce persons, firms and corporations, 


for monies and other valuable consideration, and Allied and 


| ineluding Haupt, to deal with it in respect of en 


A receipts purportedly representing oil stored for it at the 


12 


| | | .. 
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25. Commencing on or about May 28, 1963 and con- 
tinuing to and including on or about November 19, 1963 
DeAngelis and Allied transferred to Haupt or to banks for, 


liaupt's account a number of Harbor Tank warehouse receipts as 


security for loans made to Allied’ by Haupt or for margin for 


commodity futures transactions engaged in by Allied in which 


| 


Haupt acted as Allied's broker and for which Haupt had to 
| 


| deliver margin to the commodity exchange involved. 


26. Bunge and Klein knew or should have known 
I 
||subsequent to May 28, 1963 and prior to ovember 1963 that 


Haupt was dealing with Allied and DeAngelis in transactions 


involving Harbor Tank warehouse receipts. 


{ 
| 
| 


| 27. On or about August 15, 1963 Haupt loaned to 
; 

| Allied $2,500,000 secured by Harbor Tank Warehouse Receipt 
H 


| B2227 having an indicated value of $3,572,100 which was 
| designated for the account of and to be delivered to the 


First National City Bank of New York (hereinafter referred to 


fraudulent in that the commodity for which it tas issued as 


| described in the warehouse receipt was not in fact stored in 


H 28. Allied and Harbor Tank are insolvent and Allied 


| 
: "First National City"). Said warehouse receipt was 


the Harbor Tank Field Warehouse. 


| 
| has been adjudicated a bankrupt. 


| 
29. At the time of the bankruptcy of Allied 


fraudul-rt }.. bor Tank Warehouse Receipt 52227 was held by 
| Fixst Nationa City for the account of Haupt and the monies 


loaned by Heurt to Allied in reliance upon said receipt were 


13 
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entirely unpaid, Haupt has been unable to realize any sums on 
said Harbor Tank warehouse receipt. 

3 @ 30. Were it not for the activities of Bunge and 
Klein and their false and fraudulent failures to disclose, 
concealments and suppressions, all as alleged above, Haupt 
would not have made the -aforesaid loan or accepted said Harbor 
Tank warchouse receipt. 

31. As a result of the foregoing Haupt has been 


damaged in the amount of $2,500,000. 


AS AND FOR A SECOND CAUSE OF ACTION ° 


32. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs 1 through 30 as if more 
fully set forth herein. 

33. On of about October 1, 1963 Haupt received 
Harbor Tenk Warehouse Receipt B2265 having an indicated value 
of $817,912.50 which was designated for the account of and to 
be delivered to the Chase Manhattan Bank (hereinafter referred 
to as "Chase Manhattan"). for the account of Haupt. Said ware- 
house receipt was credited as the cash equivalent of $4,90,800 
of Allied's margin obligations to Haupt ia. benection with 
commodity futures transactions in which Haupt acted as Allied' 
broker. Said warehouse receipt was Scnubbtent in that the 
commodity for which it was issued as described in the warehous 
receipt was not in fact stored in the Harbor Tank Field Warehonse 

34... At the time of the bankruptcy of Allied 
fraudulent Harbor Tank Werehouse Receipt B2265 was held by 


Chase Manhattan for the account of Haupt and carried by Haupt 
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on its books as the cash édadvatent of $490,800 of Allied's 
margin obligations to Haupt. Said margin obligation was not 
otherwise satisfied at the timeof said bankruptcy. Haupt has 
been enable to realize any sums on said Harbor Tank Warehouse 
Receipt. 

35. Were it isi for the activities of Bunge and 
Klein and their false and fraudulent failures to disclose, 
concealments and suppressions, all as alleged above, Haupt 
would not have accepted said Harbor Tank Warehouse Receipt or 
credited Allied's account with the cash equivalent thereof. 

36. As a result of the foregoing Haupt has been 


damaged in the amount of $490,800. 


AS AND FOR A THIRD CAUSE OF ACTION 


37. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs 1 to 30 and 33 to 35 as if 
more fully set forth herein. 

38. On or about October 3, 1963 Haupt received 
Harbor Tank Warehouse Receipt B2269 having an indicated value 
of $349,300 which was designated for the account of and to be 
delivered to Chase Manhattan for the account of Haupt. Said 
warehouse receipt was eredited ak teeds-becieniait of $244,00 


of margin obligations to Haupt in connection with commodity 


futures transactions in which Haupt acted as Allied's broker. 


——————>>>=SESESESESE=E=_=_=—=—=—=—_—_—=———EEE[—" >]]v—I7IxI7—[—]]———SSS—SSS>>>———>—>—>———=—=——=S=V]SSSESESE>E~=Es=SF—_[E=E>—>—E———>>[sES>~—=E=>>E>>>>>E>yEE|ELE=E=E\™'=S=S=E=Bhh™"U™Ea~]™7»“)~E~~™’™=]™"__S=== 
, ' 
- 


Said warehouse receipt was fraudulent in that the commodity 
i for which it was issuedwas not in fact stored in the Harbor 
Tank Field Warehouse. 


39. At the time of the bankruptcy of Allied 


i 


ry 
" 


| 

| . . 
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|| fraudulent ashes Tank Warehouse Receipt B2269 was held by 
Chase Manhattan for the account of’ Haupt and carried by Haupt 

jj on its books as the cash ehatvnlene of $244,000 of Allied's 

m= obligations to Haupt. Said margin obligation was not 

| 

| 


, otherwise satisfied at the time of said bankruptcy. Haupt has 


been unable to realize any sums on said Harbor Tank Warehouse 


Receipt. 


40. Were it not for the activities of Bunge and 
| 
}Kicin and their false and fraudulent failures to disclose, 


| concealment and suppressions, all as alleged above, Haupt 
| 


would not have accepted seid Harbor Tank Werehouse Receipt 


}ox credited Allied's account with the cash equivalent thereof. 


4). As a result of the foregoing Haupt has been 


| 
cons ed in the amount of $244,000. 

AS AND FOR A FOURTH CAUSE OF ACTION 
, SE LEME CAUOE OF ACTION 


42. Plaintiff repeats and realleges each and every 


i 
| 
| 


i 


, 2Llegation contained in paragraphs 1 through 30, 33 through 
{| 
135 and 38 through 40 as if more fully set forth herein. 

| 43. On or about October 16, 1963 Haupt received | 
| 


f 
| 
| 
i 


Harbor Tank Warehouse Receipt B2277 having an indicated value 


| 
! 
poe. $105,000 which was designated for the account of and to be 


| 
' 
4 
| 
| 
U 


delivered to the National State Bank of Newark, Newark, Kew 


i : 
(|Jexsey (hereinafter referred to as "National State ) for the 


Fpargane of Haupt, Said warehouse receipt was credited as 
the cash equivalent of $74, 100 of Allied's S margin obligati ons 


| 
to ilaupt i: connection with covnedity futures transactions | 
| 


| 
| 
i) i in which Heupt acte* as Allied's broker, Said warchouse 
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all 
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issued as described in the warehouse reccipt was not in fact 
stored in the Harbor Tank Field Warehouse. 

| 44, At the time of the bankruptcy of Allied 
fraudulent Harbor Tank Warehouse Receipt B2277 wasteld by 
National State for the account of Haupt and carried by Haupt 
on its books as the cash equivalent of $74,100 of Allied's 
margin obligations to Haupt. Said margin obligation was not 


otherwise satisfied at the time of said bankruptcy. Haupt 


has been unable to realize any sums on said Herbor Tank ware- 


house receipt. 


45. Were it not for the activities of Bunge and 


i\Klein and their false and fraudulent failures to disclose, 
concealments and suppressions, all - alleged above, Haupt 
iwould not have accepted said Harbor Tank Warehouse Receipt or 
credited Allied's account with the cash equivalent thereof. 

46. As a result of the foregoing Haupt has been 
j\damaged in the amount of $74,100. 


AS AND FOR A FIFTH CAUSE OF ACTION 


47, Plaintiff repeats and realleges each and every 


jallegation contained in paragraphs 1 through 30, 33 through 


135, 38 through 40 and 43 through 45 as if more fully set forth 


‘herein. 
i 4. On or about Cctober 18, 1963 Houpt received 
|| Hexbor Tank Werehouse Receipt B220%2 having an indicated value 

| 

: | 
ljof $265,000 which was designated for the account of and’ to be | 
\|deLivered to Chase Manhattan for the account of Haupt. Said 


" . 
'warehouse receipt was credited as the cash equivalent of | 


ii 
i 
t 17 
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jreceipt was fraudulent in that the commodity for which it was 
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8175, 000 of Allied's margin obligations to Haupt in connection 


heith commodity futures transactions engaged in by A! lied in 
which Haupt acted as Allied's broker, Said warchouse receipt 


was fraudulent ffi that the commodity for which it was issued 


las described in the warehouse receipt was not in fact stored 
a the iactce Tank Field Warehouse. 

49. At the time of the bankruptcy of Allied fraudu- 
lent Harbor Tank Warehouse Receipt B2282 was held by Chase 


Manhattan for the account of Haupt and carried by Haupt on 


its books as the cash equivalent of $175,000 of Allied's margin 


‘ iameaieage to Haupt. Said margin obligation was not otherwis 


satisfied at the time of said bankruptcy. Haupt has been unable 


| 

le realize any sums on said Harbor Tank warehouse receipt. 

| 50. Were it not for the activities of Bunge and 

Klein and their false and fraudulent failures to disclose, 

iiconcealments and suppressions, all as alleged above, Haupt 

would not have accepted said Harbor Tank Warehouse Receipt or 

credited Allied's account with the cash equivalent thereof. 
51. As a result’ of the foregoing Haupt has been 


damaged in the amount of $175,000. 


| AS AND FOR A SIXTH CAUSE CF ACTION 
; 


52. Plaintiff repeats and realleges each and every 
allegation contained in paragraph 1 through 30, 33 through 35, | 


| 
jHarbor Tank Warehouse Receipt B2283 having an indicated value 


38 through 40, 43 through 45 and 48 through 50 as if more 


fully set forth herein. 


53. On or about October 18, 1963 Haupt received 


of $49,000 which was designated for the account of and to be 


deliered to National State for the account of llaupt. Said 


18 1 
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warehouse receipt was credited to the cash equivalent of 
$35,000 of Allied's margin obligations to Haupt, in connection 
with commodity futures keemblict tons in which ilaupt acted as 
Allied's broker. Said warehouse receipt was fraudulent in 
that the commodity for which it was issued as described in the 


warehous e receipt was not in fact stored in the Harbor 


Yank Field Warehouse. 

54. Subsequently fraudulent Harbor Tank Warehouse 
Receipt B2283 was transferred from Nationa] State to Haupt. 
At the time of the bankruptcy of Allied it \as held by Haupt 


as the cash equivalent of $35,000 of Allied's margin obligatio 


the time of said bankruptcy. Haupt has been unable to realize 


! . 
|) any sums on said Harbor Tank Warehouse Receipt. 


| 


| 55. Were it not for the activities of Bunge and 


Klein and their false and fraudulent failures to disclose, 


concca)ments and suppressicns, all as alleged above, Haupt 


| 


would not have accepted said Harbor Tank Warehouse Receipt 


or credited Allied's account with the cash equivalent thereof. 
56. As a result of the foregoing Haupt has been 


| damaged in the amount of $35,000. 


| 
to it. Said margin obligation was not otherwise satisfied at 
AS AND FOR A SEVENTH CAUSE OF ACTION 
57. Plaintiff repeats and realleges each and every | 
i allegation contained in paragraph 1 through 30, 33 through ia 
" 38 through 40, 43 through 45, 48 through 50 and 53 through 55 |} 


ii 
las if more fully set forth herein. 


i 58. On or about October 18, 1963 Haupt received 


|| Harbor Tank Warehouse Receipt B2286 having an indicated value 


I of $150,700 which was designated for the account of and to be 


19 
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delivered = National State for the account of Haupt. Said 
warehouse receipt was credited asthe cash equivalent of $106,900 
of Allied's margin obligations to Haupt. Said warehouse receipt 
in connection with commodity futures transactions in which 
Haupt acted as Allied's broker was fraudulent in thdt the 
commodity for which it was issued as described in the warehous 
receipt was not in fact stored in the Harbor Tank Field Warehouse 

59. At the time of the bankruptcy of Allied 
fraudulent Harbor Tank Warehouse Receipt B2286 was held by 
National State for the account of Haupt and carried by Haupt 
on its books as the cash equivalent of $106,000 of Allied's 
margin obligations to Haupt. Said margin obligation was not 
otherwise satisfied at the time of said bankruptcy. Haupt has 
been unable to realize any sums on cate Harbor Tank Warehouse 
Receipt. 

60. Were it not for the activities of Bunge and 
Klein and their false and fraudulent failures to disclose, 
concealments and suppressions, all as alleged above, Haupt 
would not have accepted said Harbor Tank Warehouse Receipt or 
credited Allied's account with the cash equivalent thereof. 

61. As a result of the foregoing Haupt has been 


damaged in the amount of $106,000. 


AS AND FOR AN EIGHTH CAUSE OF ACTION 


62. plaintiff repeats and realleges each and every 
allegation cdate ined” ie perasraph 1 through 30, 33 through 35, | 
38 through 40, 43 through 45, 48 through 50, 53 through 55 
and 58 through 60 as if more fully set forth herein. 


63. On or about October 23, 1963 Haupt received 


20 
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Harbor Tank Warehouse Receipt B2287 having an indicated value 
of $192,000 which was designatéd for the account of and to be 


delivered to Chase Manhattan for the account of Haupt. Said 


warehouse receipt was credited as the cash equivalent of 
$134,400 of Allied's margin obligations to Haupt in connection 
with iuiabiies futures transactions in which Haupt acted as 
Allied's broker. Sai¢ warehouse receipt was fraudulent in 
that the commodity for which it was issued as described in the 
warehouse receipt was not in fact stored in the Harbor Tank 
Field Warehouse. | 
64. At the time of the bankruptcy of Allied fraudu- 
lent Harbor Tank Warehouse Receipt B2287 was held by Chase 
Manhattan for the account of Haupt and carried by Haupt 
on its books as the cash equivalent of $134,400 of Allied's margir 
obligations to Haupt. Said margin obligation was not otherwis 
satisfied at the time of said bankruptcy. Haupt has been 
unable to realize any sums on said Harbor Tank Warehouse Receipt . 
65. Were it not for the activities of Bunge and 
Klein and their false and fraudulent failures to disclose, 


, 


concealments and suppressions, all as alleged above, Haupt 
would not have accepted said Harbor Tank Warehouse Receipt or 
credited Allied's eccount with the cash equivalent thereof. 


66. As.a result of the foregoing Haupt has been 
damaged in the amount of $134,400. 
AS AND FOR'A NINTH CAUSE OF ACTION : 
67. Plaintiff repeats and realleges each and every 
allegation contained in paragraph 1 through 30, 33 through 35, 
I 3g through 40, 43 through 45, 48 through 50, 53 through 55, 


58 through 60 and 63 through 65 as if more fully set forth 


herein, 
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68. On or about October 23, 1963 Haupt received 
Harbor Tank Warehouse Receipt B2289 having an indicated value 
of $118,500 which was designated for the account of and to 
be delivered to National State for the account of Haupt. Said 
warehouse receipt was credited as the cash equivalent of 
$83,000 of Allied's margin obligations to Haupt in connection 
with commodity Focutes transactions in which Haupt acted as 


Allied's broker. Said warehouse receipt was fraudulent in 
that the commodity for which it was issued as described in the 
warehouse receipt was not ‘n fact stored in the Harbor Tank 
Field Warehouse, 

69. At the time of the bankruptcy of Allied fraudu- 
lent Harbor Tank Warehouse Receipt B2289 was held by National 
State for the account of Haupt and carried by Haupt on its 
books as the cash equivalent of $83,000 of ht iad *sienwin 
obligations to Haupt. Said margin obligation was not otherwis 


satisfied at’the time of said bankruptcy. Haupt has been unab 
to realize any sums on said Harbor Tank Warehouse Receipt. 


70. Were it not for the activities of Bunge and 


Klei: and their false and fraudulent failures to disclose, 


concealments and suppressions, all as alleged above, Haupt 

would not have accepted said Harbor Tank Warehouse Receipt or 

credited Allied's account with the cash equivalent thereof. 
71. As a result of the foregoing Haupt has been 


demaged in theamount of $83,000. 
AS AND FOR A TENTH CAUSE OF ACTION 


72. Plaintiff repeats and realleges each and every 


allegation contained in paragraph 1 through 30, 33 through 35, 


22 
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38 through 40, 43 through 45, 48 through 50, 53 through 55, 
58 through 60, 63 through 65 and 68 through 70 as if more 
fully ‘set forth hercin. , 

73. On or about October 25, 1963 Haupt received 
Harbor Tank Warehouse Receipt B2292 having an indicated value 


of $235,500 which was designated for the account of and to be 
delivered to National State ‘eis the account of Neupt. Said 
warehouse receipt was credited as the cash equivalent of | 
$165,000 of Allied's margin obligations to Haupt in connection 
with Commodity futures transactions in which Haupt acted as , 
Allied's broker. Said warehouse receipt was fraudulent in tha 
the commodity for which it was issued as described in the ware 


house receipt was not in fact stored in the Harbor Tank Field 
Warehouse. oe 

74, At the time of the bankruptcy of Allied 
fraudulent Harbor Tank Warehouse Receipt B2292 was held by 
National Sate for the account of Haupt and carried by Haupt 


on its books as the cash equivalent of $165,000 of Allied's ma 


{ie 


obligations to Haupt. Said margin obligation was not otherwis 
satisfied at the time of said bankruptcy. Haupt has been unable 


to realize any sums on said Harbor Tank Warehouse Receipt. 


75. Were it not for the activities of Bunge and Klejn 


and their false and fraudulent failures to disclose, concealments 
and suppressions, all as alleged above, Haupt would not have 
accepted said Harbor Tank Warehouse Receipt or credited Allied/s 


account with the cash equivalent thereof. 
76. As a result of the foregoing Haupt has been 


ldamaged in the amount of $165,090. 
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CERTIFICATION Ii:; LICU OF OATH 
QR AFFIDAVIT _ 
I certify that the foregoing statements made by ne 
are true. I am aware that if any of the foregoing statements 
made by me are wilfully false, I am subject to; ishment for 


contempt of court. 


CHARLES SLLICSON as Trustee 
in Bankruvtcy of IRA HAUPT 

& CO., a Limited Partnership, 
Bankrupt. 


DATED: , 
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OTP FT 


U.liz) D STATES DISTRICT COURT 
DISiRICY OF NEW JERSEY 


——————————————————— lr —sYS 


Civil No. 920-68 


CPARG-DS SRLIGSCI, as Trustee in : 
_Rankruptcy of Ira Haupt & C-., a 
Limited Partnorship, Bankrupt, 


oOo 


Plaintiff, 
Vv. 3 P NT 


BU:G2 CORPORATION and WALTER Cc. + 


i. 3Ail, 


Defendants. 


APPLCARAKCES + 
COLE, BERMAN & GARTH, Esqs. 
By: A. PAUL VICTOR, Esq. (N. ¥. Bar) 
Attorneys for Plaintiff 
LUM, BIUNNO & TOMPKINS, Esqs. 
By: WILLIAM P. TOMPKINS, Eeq. 
Attorneys for Defendants. 
WHIYPLE, District Judge: 
The plaintiff brings this motion pursuant to 28 U.S.C. 
§ 1447(c) secking to remand this action to the Superior Court of 
New Jerscy, Law Division, Essex County, allegedly because the 
complaint does not present a claim or right arising under the Con~ 
stitution, treaties or laws of the United States. 
This action was commenced in the Superior court of New 
Jorscy, Law Divisa 1, Essox County (Docket No. L-41821-67) on 
Avguse 13, 1938 and was rcmoved by defendant to this court on 
Scpecaimer 12, 1°68. 


Plaintiff basically relies on two points in support of 


its position: (1) no federally grontcd right or immunity is 
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. Y ets 0d ee eee “Ge % CF plointi£s'a oe vse Of actlon;: (2) 

moe all. J ton of & tloli.t:ie o2 a Lolevnl ctatuto as ~est of a 
cloim corning in ceo non Irv has iect ch. guontly hold not to give 
a fcdo1ul court £cceral question jurisdiction. 


Dofendant argues: (1) if the plaintiff is contending that 


_ the complaint was “*“signed to pload a claim exclusively under the 


coriaon lew of torts, and not wnder federal law, it should be noted 
that this doca not appear in the complaint; (2) it is apparent from 
the network of rofcrences to federal law in the complaint that one 
gvound of xccovery asserted thereby is an implied right to civil 
xccovozy bascd upon 16 U.S.C. § 4. 

Specifically, the defendant points to Count 1 of the 
compleint, and in particular, paragraphs 10, 19(a), 20(c), 22 and2 . 


The general rule is that the e.istence of a federal ques- — 


tion depends on the complaint as pleaded. e v = 
lips Petroleum Co., 339 U.S. 667, 672 (1950). In order to establish 


. £ederal question jurisdiction for removal under 28 U.S.C. § 1441, 


this federally created right must be an essential element of 
plaintiff's cause of action. Gu v a’ 

Meridian, 299 U.S. 109 (1936). Additionally, the question does not 
“arise under a federal law” unless it substantially involves a ¢”e- 
pute respecting the validity, etc. of such law, upon the determina- 
tion of which the result depends. See Shulthis v. McDougal, .225 


“U.S. 561, 569 (1912). 


As the Supreme Court noted in Bell _v. Hood, 327 U.S. 678, 
601 (1946), in making a determination as to removability, the 


 plaintifie' complaint must be read to ascertain what are the real 


idasues presented, " * * *[T)}he district court must look to t*- way 


the complaint is drawn to sce if it is drawn go as to claim a right 


te recover undor the Consticution and laws of the United States." 
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snectera, 2¢ ds plntnhite's ‘ecaplrint, wuntdcd by the prtition fer 
‘Aeslo: a the pressres of a £Lederal question. 
In tho casa of Prmirav, mova, of PL, 162 F.2d 654, 
655-56 (2d Cix. 1947), Judge Goodrich stated: 
“tf * @ Jt do apparent that the question which 
we have to settle is whethcr the plaintiff has 
statcd a bosis for recovery under the federal 
statute just mentioned, [Public Utility Holding 
Comp ny Act of 1935]. If he has, the fact that 
he also asserts a non-federal ground docs not 
lose hin his privilege of suing in the federal 
court. On the othor hand, if the substance of 
his claim is one based on state law, the 
reference to the federal statute is not enough 
to bring him into federal court, unless he has 
independent grounds for coming there." 
After a discussion of tho nature of the pleadings, the court conclu- 
ded that there was not a causal connection between the federal 
violation end the injury claimed. . 
Similarly, in Poncek, et al. v, Pennsylvania R.R., 105 F.° 
Supp. 700, 705-06 (D.C. N.J. 1952), one of the charges of negligence 
wae a failure to comply with federal regulations. In particular, 
the exact language referred to in Count 5 of the complaint of one 
of the co-plaintiffs, (Chemical) states, “ * * * contrary to and in 
violation of the applicable stacutes and regulations of the Un’ ted 
States and the State of New Jersey and applicable municipal ordi- 
nances * * * *,." The court concluded that the action of negligence 
was premised on the law of New Jersey and that no recovery was 
‘gougnt under and by virtue of the provisions of any federal statutes 
or cogulations. See also Owens v, New rk Centr R.R., 267 F.Supp. 
252 (C.D. Ill. 1967). 
This court has carefully examined and analyzed the 
plaintAce's complaint, the briefs submitted and has had the benefit 
of oxal argwient, and is of the opinion and so rules that the basis 


for thio action revolves about the tortious conduct of the defendant 


a 
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> then the validity ec: eenstrusts.n of a cadcxal statute. the 
fedevul cyestien roucht to ba gairced hy the conplaint is merely 
bjetouniios to the nub of this cause of action rather than being a 
substautlal claim founded dircctly upon federal law. Bell, supra; 
Gully, supra. Although the complaint makes reference to alleged : 
and inferential violations of federal statutes, the substance of 


the claim is based upon a common law action for tort which does not 


give rise to a claim or right arising under the Constitution, 


treaties or laws of the United States. 

This court finds that the cause of action was improperly 
removed to this court and therefore will remand same to the Superior 
Court of New Jersey, Law Division, Essex County, without costs. 


An. appropriate order in conformity with the foregoing 


-opinion shall be submitted, 


LAWRENCE A, WHIPPLE 
United States District Judge 
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Limited Partnership, Bankrupt, 


vs. 


Plaintiff, 


Bunge Corporation, et al., 


Defendants. 


L-418 21-67 


Fr . an tno a 


BRIEF OF PLAINTIFF 


Of Counsel: 
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SUPERIOR COURT OF NEW JERSEY, LAW DIVISION 
ESSEX COUNTY DOCKET NO. L-41821-67 


Charles Seligson, As Trustee in 

Bankruptcy of Ira Haupt & Co., a 

Limited Partnership, Bankrupt, 
Plaintiff, 


vs. 


Bunge Corporation, et al., 


—-~ SY SY SZ SZ fj]! 


Defendants. 


BRIEF OF PLAINTIFF 


THE FACTUAL SETTING 


A. Preliminary Statement 
This action arises out of the financial disaster 


which befell Ira Haupt & Co. ("Haupt") as a result of the 


"Secaei Salad Oil Swindle" uncovered in November, 1963. 


Charles Seligson, Trustee in Bankruptcy of Haupt ("Trus- 
tee"), the plaintiff in this action, will demonstrate 
that Bunge Corporation ("Bunge") and its President and 
Chief Executive Officer, Walter C. Klein ("Klein"), as 
well as other Bunge executives knew and participated 


in the concealment of certain fraudulent activities 
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1/ 
(as well as other crimes) by Allied Crude Vegetable Oil 


Corp. ("Allied") and its Chief Executive Officer, Anthony 
"Tino" DeAngelis ("DeAngelis") which directly resulted 
in the liquidation and subsequent bankruptcy of Haupt. 
As a result of certain information that was dis- 

closed to Bunge and Klein ("defendants") on September 27 
and 28, 1962, the defendants knew about the fraudulent 
activities being perpefrated by Allied and DeAngelis at — 
the field warehouses maintained by Harbor Tank Stacenh 
Co. ("Harbor Tank"). As of September 28 , 1962, Bunge and 
Klein knew that DeAngelis and Allied would from time to 
“eta thereafter cause fraudulent ware! se receipts to be 
issued by Harbor Tank and that such fraudulent Harbor Tank 
warehouse receipts would be transferred by Allied and 
DeAngelis to unsuspecting sicatoes firms and corporations 
in exchange for monies and other valuable considerations in- 
uring to the benefit of Allied. Defendants not only cony 
cealed these facts from appropriate law enforcement offi- 
‘cials who, if they had known the facts, would have conducted 
1/7 Defendants concealed the following crimes arising under 

state and federal law: forgery; assualt with a deadly 


weapon; conspiracy; bribery; fraudulent use of the mails 
and obtaining money under false pretenses. 


%, 
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investigations into Allied's conduct, but, in order to re- 
cover monies loaned by Bunge to Allied, aided and abetted 
the fraudulent scheme by (1) cancelling a full field audit 
of the Harbor Tank field warehouse which would have led 
to discovery of the fraud, (2) instructing certain third 
parties to keep silent, and (3) failing to transmit the mater- 
jal facts to law enforcement officials and regulatory agen- 
cies having jurisdiction thereof. As a direct result of 
defendants’ conduct, Haupt has been tortiously injured by 
defendants in the amount of $4 ,007 , 300 representing the sums 
loaned to Allied by Haupt eeeke by the feoutitent Harbor 
Tank warehouse receipts. 

Before focusing on defendants’ tortious activi- - 
' ties, it is necessary to briefly describe the events lead- 
ing up to and following "the September 1962 Incident" and 
its effect on Haupt as well as other innocent casnak sisue 
and corporations. As all of the facts surrounding the collapse 
of Allied, its subsidiaries and the financial ruin of numerous 
individuals, firms and corporations have been extensively 
documented in a series of court cases involving hundreds of 


parties,-they will not be reproduced in full here. 
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B. Haupt's Relationship With Allied 
Haupt. was a limited partnership engaged in a gen- 
eral brokerage and commission business. 
Allied was a corporation ostensibly engaged in 

-he business of refining, storing and selling soybean 
and cottonseed oils and other products. Allied's main 
plant and "tank farm" were located in Bayonne, New Jersey. 
Allied owned extensive refining facilities and leased 
storage tanks in Bayonne in which it refined and stored 
its oil. Allied, in turn, subleased the storage tanks to 
American Express Warehousing, Ltd. ("Amexco"), a subsidiary 
of American Express Co. and to Harbor Tank, two field ware- 
housing concerns. Both Amexco and Harbor Tank issued warehouse 
receipts certifying the purported presence of soybean and 
2/ Warehouse receipt -- a document signifying ownership 

of a specified quantity of a commodity of specific 

grade located at a specific storage site. The receipt 

is issued by the person or firm that is charged with 

the keeping of the commodity. Warehouse receipts may 

be registered for delivery on an exchange or they may 

be field receipts. 

Registered warehouse receipts are those issued by ware- 

houses which are licensed by the exchange on which the 

commodity evidenced by the receipt is traded; such li- 


cersinz establishes that the warehouse has been inspec~ 
ted by the exchange and that it meets the exchange's 


(Cont 'd.) 
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cottonseed oils under their control at the Bayonne tank 
facilities. 

On May 28, 1963, Allied entered into an agree- 
ment with Haupt whereby Haupt agreed to act as Allied's 
broker. Pursuant to this agreement, Allied maintained 
three accounts with Haupt as follows: 

(i) An export loan account (Account No. 

89-002125) which reflected, inter 
alia, credits for loans granted to 
Allied and debits for repayments 
thereof. 3 

(ii) A regulated account (Account No. 

89-001630-1) maintained pursuant 
to the regulations of the Commodity 
Exchange Act which reflected, inter 


alia, (1) as credits the receipts 


2/ (Cont 'd.) | 


standards, financial and otherwise. Such receipts can 
be tendered on an exchange. 


Non-registered field warehouse receipts are those issued 

by a warehouse not licensed by an exchange nor subject 

to the exchange's requirements. Such receipts cannot 

be tendered on an exchange. Non-registered warehouse receipts 
were those issued by Harbor Tank and then sent to Haupt 

by Allied. 
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3/ 

of cash margin, the amounts attributable 
4/ 

to product margin transferred from the 


non-regulated account and the gains. on 


3/7 Cash margin -- the funds put up as security or a guarantee 
of contract fulfillment, Margin in the commodities mar- 
ket should be distinguished from margin in the securities 
market (which represents a percentage of the purchase 
price of the security) for they are entirely different 
concepts. 


There are two types of cash margin, original and varia- 
tion: 


‘ (1) Original margin is the deposit of funds 
required upon the purchase or sale of the futures con- 
tract. Depending upon the exchange and the commodity 
involved, if the purchaser or seller of the contract 
is acting to hedge a position in the actual commodity, 
he is not always required to deposit original margin. 
In any case, such margin is usually required of a 
"speculator" (i.e., one who engages in futures trans- 
actions not for the purpose of hedging but rather to 
effect a profit). Nevertheless, a broker may if he wishes 
request original margin from a hedge customer, as Haupt 
did with Allied, 


(2) Variation margin is the deposit of funds 
made necessary by adverse price fluctuation. Such 
margin is required of both hedge customers and specula- 
tors. Thus if the purchaser or seller's equity falls 
below a certain point, usually a certain percentage 
of the original margin deposited, he is required to 
restore the original margin. If, on the other hand, 
the purchaser or seller has experienced a favorable 
price fluctuation so that his equity is in excess of 
the original margin required to be on deposit, he may 
be entitled to the release of the excess margin. 


4/-Product margin -- the payment of original margin to the 
broker through the use, in whole or in part, of ware- 


(Cont 'd.) 
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closed futures transactions, and (2) 

as debits the release of excess mar- 
gin and losses on closed futures trans- 
actions. 

(iii) A non-regulated account (Account No. 
89-001630-2) reflected transactions re- 
lating to commodities not reflected in 
(i) and (ii) above, including, inter alia, 
(1) as credits the receipt of cash for 
spot is (2) as debits charges for 
the delivery of spot oil and transfers 
to the regulated account of the dollar 
amount attributable to product margin. 

As security for the loans ‘and as product insite payments, Allied 


transferred to Haupt or to banks for Haupt's account a number 


4/ (Cont'd) 


house receipts evidencing some comidity, or "product" 
in lieu of cash. In the case of Haupt, it would accept 
from Allied warehouse receipts evidencing cottonseed 
and soybean oil and purportedly issued by Harbor Tank 
in connection with original margin required for trans- 
actions on the New York Produce Exchange and the Board 
of Trade of the City of Chicago. 


5/ Spot Oil -- the actual or physteat oil as opposed to 
oil futures. 
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of Harbor Tank warehouse receipts. 

Between August 15, 1963 and October 25, 1963, 
Haupt entered into specific financial transactions with 
Allied whereby Haupt made export loans to Allied which 
were secured by Harbor Tank warehouse receipts and made 
margin payments on behalf of Allied for which it accepted 
as product margin Harbor Tank warehouse receipts. These 
warehouse receipts numbered B-2227, B-2265, B-2269, B-2277, 
B-2282, B-2283, B-2286, B-2287, B-2289, and B-2292, unbe- 
knownst to Haupt, were all fraudulent in that the commodity 
described in the warehouse receipts was not, in fact, stored 
in the Harbor Tank field warehouse. Each warehouse receipt 
was designated for wad delivered to either the First National 
City Bank of New York, the Chase Manhattan Bank (N.A.), or 
the National State Bank of Newark ‘i collateral for monies 
loaned to Haupt. 

As a direct result of Allied's fraudulent ac- 
tivities, both Allied and Harbor Tank became insolvent and 
Allied in November, 1963 filed a petition of bankruptcy. 

At the time of the petition of bankruptcy of Allied, a 


debit of $4,007,300 was carried by Haupt on its books 


as the cash equivalent of Allied's export loan or product 
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margin obligations to Haupt which were secured by the fraudu- 
lent Harbor Tank warehouse receipts. Said obligations have 
not been satisfied and Haupt has not yet been able to realize 
any sums from Allied secured by the Harbor Tank warehouse 
receipts. As a result of Allied's fraudulent activities, 
concealment thereof and other fraudulent activities, Haupt 
found itself in dire financial straits which caused it to be 
first liquidated, and then adjudicated a bankrupt in June, 1964. 
This, in turn, resulted in the loss of jobs for its over seven 
hundred employees and the personal bankruptcy of all of its 
general partners as well as the loss of over $30,000,000 
including the $4,007,300 which had been secured by the fraud- 
ulent warehouse receipts. 


C. Bunge's Re itionship With Allied 


1. Events Leading Up To The September, 1962 
Incident 


Bunge, 2n export company, forms a small part of 
the “'bunge group" of worldwide trading organizations whose 
headquarters are in Buenos Aires, Argentina. Bunge is 
wholly-owned by the I.os Andes Corporation, a foreign cor- 
poration incorporated in Curacao, Netherlands Antilles. 


Essentially five executives of Bunge were res- 


ponsible for the supervision of transactions between Bunge 


2185a 
Brief of Plaintiff 
and Allied. They were: 


(i) Walter C. Klein, President, 


(ii) Hamilton G, Kenner ("Kenner"), 
Chief Counsel; 


(iii) Harry D. Fornari ("Fornari"), 
a Vice President of the Fats 
and Oils Division; 


(iv) Richard Forti ("Forti"), a 
Vice President of the Fats 
and Oi]s Division; 


(v) Carl E. Groeneveld ("Groeneveld"), 
the Senior Traffic Manager of the 
Bunge Oil Department, 


From approximately 1959 to 1963, Bunge conducted 


_ am enormous amount of business with Allied by, inter alia; 


(1) extending to Allied loans of many millions of dollars 
which were secured by warehouse receipts issued by Harbor Tank 
and American Express, (2) purchasing refined vegetable oil 
from Allied for resale to third parties, and (3) selling crude 
vegetable oil to Allied for refining. 

The initial financing arrangements between Bunge 
and Atiied commenced in 1960. A memorandum from Fornari and 
Forti to the management of Bunge dated March 30, 1960, set 
forth Allied's then existing financing arrangements with other 


companies (North American Continental, Garnac’ Grain Company, 
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Gersony-Strauss 2n¢@ Isbrandtsen), and recommended that 
Bunge extend inventory financing to Allied. 

A letter dated April 4, 1960, from Bunge to Allied 
confirming the initial terms of the inventory financing 
arrangement provided in essence that Bunge would loan 
certain amounts of money to Allied upon the pledge of ware- 
house receipts up to the extent of 80 percent of their 
market value. At the outset, oii covered by the warehouse 
receipts delivered to Bunge as_security for its loans to 
Allied was contained in a non-designated tank and was comming- 
led on a fungible basis with oil belonging to holders of 
' other warehouse receipts. 

Allied and Bunge had little or no problems dur- 
ing the early period of their relationship. Allied supplied 
most of the approximately $100,000, 000 sia of vegetable. 
oil Bunge exported each year and Bunge advanced up to 
¢20,000,000 at a time to Allied. The business transactions 
between Burge and Allied were generally profitable to Bunge 
ar? unprofitable to Allied. 

The first instance indicating concern by Bunge 


with the handling of inventory and the issuance of warehouse 
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receipts at the Bayonne warehouses occurred in early January, 
1962. As a result of a certain coutient: by Groeneveld (made 
in connection with a delay in the loading of an oil tanker 
at the Harbor Tank field warehouse) that he had "absolute 
final proof of [Allied's] fraud", Bunge caused an indepen- 
dent surveying company, Superintendence Company, Inc. . 
("Superintendence") to take a physical inventory of all 
fats and oils pledged by Allied for Bunge's account. An 
inventory was conducted at all the terminals at which fats 
and oils were stored by Allied. Since fats and oils not 
financed by Bunge were stored in the same installations on 
a commingled basis, Superincendence and A.M. Juge Co., a 
second surveying company, inventoried the entire stock of 
fats and oils As a result of the dials wha existence of 
the pledged oil was confirmed. | 

In early July of 1962, Fornari, after an ini- 
tial inquiry into the state of Bunge's insurance coverage, 
spoke with Edward Schroeder ("Schroeder"), Bunge's insur- 
ance officer about procuring additional protection for Bunge 
in the amount of $30,000,000. This represented a suc 


change from Bunge's past acceptance of insurance cover~7e 
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by Allied for Bunge's benefit to extensive coverage by Bunge 
for its own account. A letter from Alfred Norton, Inc. 
Insurers to Schroeder dated August 22, 1962, confirmed 
discussions with Bunge that the All Risk insurance policy 
issued to Allied would cover unexplained shortages or 
shortages resulting from theft and/or conversion on the 

part of the employees of the storage company (Amexco and 
Harbor Tank) or the depositor (Allied). 

During the summer of 1962, Klein sought to re- 
duce Bunge's loan position with Allied. This led to a series 
of correspondence between Klein and DeAngelis in September 
of 1962. Ina letter dated September 7, 1962, Klein re- 
quested full details of DeAngelis' business operations. 
Kenner subsequently sent a memorandum dated September 19, 
1962 to Klein stating that if Bunge was to continue its 
large scaie financing of Allied, certain antivicees would 
have to be done by Bunge to police the Allied account in- 
cluding: (1) monthly audits of Allied's records to be con- 
ducted by Haskin & Sells, (2) a review of all of Allied's 
field warehousing activities, (3) monthly financial reports 
from Allied and (4) monthly surveys of all pledged mer- 


chandise to be conducted by Superintendence. 
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In a letter agreement dated September 26, 1962, 
Allied in return for Bunge's financing $12 million worth 
of various oils as requested hy DeAngelis, (1) agreed to 
repay Bunge $2 million prior to October 5, 1962, by re- 
deeming oil then pledged to Bunge under the revolving ac- 
count arrangement; (2) authorized the deposit of checks 
in the amount of $5 million then held by Bunge, such checks 
to be deposited at the rate of $1 million a day commencing 
October 1, 1962; and (3) agreed to take over all merchan- 
dise purchased by Bunge and sold to Allied which was not 
then shipped,and to pay for such merchandise within one 
week after payment by Bunge. In addition, Allied guaranteed 
Bunge 100,000 tons of business prior to December 31, 1967, 
without additional financing and guaranteed the reduction 
of all. outstanding loans to a sum not to aceed’.410 million 
by November 30, 1962. 

For the eet crop year, Allied also guaranteed 
Bunge new business of 400,000 tons with a guaranteed pro- 
fit of $2 per ton. In this regard, the agreement provided 
that if the sales did not in fact reach the intended amount 
(the 400,000 tons in 1963 plus the 100,000 in 1962), the 


margin per ton was to be increased so as to provide Bunge 
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with a minimum total remuneration of $1 million in any case. 
Finally, Allied agreed to permit Bunge to conduct a monthly 
audit and survey of all pledged merchandise and to provide 
Bunge with monthly reports showing information on its posi- 
tion in the cash and futures market, stocks of Gils pledged 
to others, and other financial information. : 

No monthly audits were ever kencitins eed nt the only 
survey undertaken was cancelled by Bunge before completion. 
Bunge was aware of the cost of oil to Allied and the price 
on the sales of that oil by Allied. The Trustee will show 
that Bunge knew that Allied was losing money on every sale 
to Bunge because of the financing charges Allied was required 
to pay Bunge and others, and Bunge's insistance on a minimum 
profit of $2 per ton. | 

2. The September 1962 Incident 

On September 26, 1962, as part of the program 
whereby Bunge would be extending large scale financing to 
Allied, Bunge loaned $2,400, %00 to Allied and received 
as security two Harbor Tank receipts. As a preliminary 


step, Fornari instructed Superintendence to make a complete 


* - 
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survey of the Harbor Tank and Amexco oil tanks at Bayonne 
in which oil purportedly represented by the warehouse 
receipts held by Bunge was stored. On September 26, 1962, | Ne 
Fornari told DeAngelis that Bunge would conduct such a 
survey and that Superintendence would initially Seasiuet 
two Harbor Tank tanks numbered 5084 and 5087 at Bayonne 
that supposedly held over 32,000,000 pounds of oil as . 
described in the two aforesaid receipts. | 
That afternoon Daniel Byrne ("Byrne") and James 
Lapanna ("Lapanna’’), two Superintendence surveyors, attempted 
to inspect the two tanks. At Bayonne, Byrne and Lapanna 
after some delay met with the Harbor Tank custodian, Joseph 
Lomuscio ("Lomuscio") and requested that he take them to the 
two tanks. Lomuscio declined and instead asked them to 
accept for the time being certain figures which he would 
furnish to them and return the next day to inspect the 
tanks. The gusveyors refused to do this. Lomuscio then 
xemoved a gun from his desk and threatened the Superinten- 
dence surveyors with it. : 
The surveyors then went to the Allied office and 
demanded to see the tanks. Lapanna us ushered into the 


office of DeAngelis. DeAngelis said that there had been 
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a mixup in transferring oil to the two tanks; that the sur- 
veyors should accept Lomisco's figures, and that they could 
come back the next day to inspect the tanks. Lapanna objec- 
ted to this procedure noting that Allied had not done any 
favors for Lapanna. DeAngelis then gave Lapanna a check for 
$25,000 drawn to Lapanna's order which Lapanna accepted. 
Thereafter Lapanna accepted the Harbor Tank computations 
and samplings and the Superintendence employees left. 

That evening, Lapanna called William Boecking 
("Boecking"), a Superintendence Vice President, and told 
him what had transpired at Bayonne that day. Boecking, in 
turn, informed Jules Salmonowitz ("Salmonowitz"), President 
of Superintendence. Klein, Forti and Forngri admitted in 
their deposition testimony that on the next morning, September 
27th, Salmonowitz, Boecking and arse appeared at' the Bunge 
office and told Fornari in detail what had einisiateendl oi 
September 26, 1962 at Allied. Fornari thanked the Superin- 
tendence group for the information and said that Bunge would 
look into the situation. Fornari then dismissed the Super- 
intendence group and then unsuccessfully attempted to stop 
payment on the $2,400,000 check which Bunge had delivered. 


to Allied on September 26, 1962. 


17 


21988 
Brief of Plaintiff 


Fornari next phoned DeAngelis for an explanation 
of the incident. DeAngelis stated that there had been a 
mixup, that he could explain everything, and that the Bunge 
officials would be welcomed at Allied if they wanted to 
come to Bayonne to discuss the situation, Fornari reported 
these events to Klein and then Fornari, Forti, Groeneveld 
and Caveentines (an employee in Bunge's traffic department) 
drove over to Bayonne to see DeAngelis. 

The Bunge officials met with DeAngelis at the 
Allied office in Bayonne where DeAngelis explained that 
the reason that the two Superintendence surveyors had not 
been able to inspect the tanks described in the warehouse 
receipts delivered to Bunge on September 26, 1962, was that 
the tanks contained no oil because a mistake had been made. 
DeAngelis indicated that if Bunge was unhappy about the 
Harbor Tank operation that plenty of free oil existed in the 
Amexco warehouse. Fornari told DeAngelis that the Bunge 
group would like to satisfy themselves that free oil, in 
fact, existed at the Amexco warehouse. The four Bunge em- 
siiceas then walked over to the Amexco offices where Groeneveld 
and Forti looked over the shoulder of the Amexco custodian 


and glanced at some Amexco inventory sheets. 
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Fornari and Carpentieri then proceeded to the oil 
tanks and Fornari physically inspected the aforesaid tanks 
in order to satisfy himself that free oil did exist. At 
the same time, Forti and Groeneveld satisfied themselves 
from the Amexco records that there was more than enough oil 
in the Amexco tanks to cover the two Harbor Tank receipts in 
question from the previous day. The Bunge officers told 
DeAngelis that they wanted to have nothing to do with Harbor 
Tank warehouse receipts and that they wanted only Amexco warehouse 
receipts. Thereafter, the Bunge officers left the Bayonne 
facilities. 

On the morning of September 28, 1972, as the 
Trustee will prove, Klein accompanied by Kenner, Fornari, 
Forti and Goreneveld, went to Allied to confront DeAngelis 
and demand a complete explanation of che Anekdact with the 
two surveyors. DeAngelis advised the Bunge officials that 
Allied was short approximately $7 million worth of oil, 
that the posting of Allied's records was six months behind, 
and that the two tanks allegedly containing oil to collater- 
alize the $2.4 million loan of September 26, 1972 from Bunge 
to Allied had in fact no oil. DeAngelis confessed that the 


Harbor Tank warehouse receipts »urporting to represent oil 
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were fraudulent because no oil of the ered and grade speci- 
fied in the receipts was in the tanks. The Bunge officials 
asked DeAngelis what he was going to do ebout getting Binge 
out of its predicament. DeAngelis stated that there was 
one possible solution. 

DeAngelis advised the Bunge officials that the 
warehouse receipts issued by Amexco were valid. He. then, 
agreed with the Bunge officials that if they would keep the 
entire incident quiet, he would arrange for the orderly 
switch of fraudulent Harbor Tank warehouse receipts then 
held by Bunge for bona fide Amexco warehouse receipts. 

Pursuant to this understanding, DeAngelis (1) 
took back the Harbor Tank warehouse receipts held by Bunge 
as of September 28, 1962, and had replaced most of the 
Harbor Tank warehouse receipts previously held by Bunge with 
Amexco warehouse receipts as of October 5, 1962, and (2) 
paid to Bunge those obligations secured by the Harbor Tank 
warehouse receipts not exchanged for Amexco warehouse re- 
ceipts. 

As the Trustee will prove, upon learning of Allied's 


fraudulent activities, Bunge and Klein not only failed to 
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report and reveal the events which took place between 
September 26th and 28th, 1962, but actively suppressed and 
concealed the events: 

(a) By wrongfully instructing Salmonowitz and 
Superintendence to keep the matter quiet when Salmonowitz 
returned to Klein's office for instructions on or about 


September 30, 1962. 


(b) By immediately cancelling the full field 


audit it had scheduled of the oil held by Bunge as collateral 
so as to prevent Superintendence from learning of the full 
extent of the shortage of Allied's of at Bayonne; and 

(c) By wrongfully failing to disclose the facts 
to any law enforcement official of the United States, New 
Jersey, or other interested jurisdiction; the New York Produce 
Exchange; the management of Harbor Tank; persons,-.firms or cor- 
porations engaging in transactions with Allied involving Har- 
bor Tank warehouse receipts, ultimately including Haupt and 
banks with which Haupt dealt; or any private organization 
invested by law with self-regulatory responsibilities. 

Subsequent to September 27, 1962, Harbor Tank 
warehouse receipts covering commodities purportedly stored 


at Harbor Tank were returned to Allied by Bunge and as a 
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direct result other fraudulent Harbor Tank warehouse receipts 
were issued by Allied and DeAngelis to unsuspecting firms 
dealing with Allied and DeAngelis, including Haupt, in ex- 
change for monies and other valuable consideration. 


3,  Bunge's Activities After The September 1962 
Incident 


After learning the fraudulent nature of the Harbor 
Tank warehouse receipts, Bunge consummated its understand- 
ing with Allied by exchanging the Harbor Tank receipts for 
Amexco receipts. Bunge then took additional steps to insure 
that the Amexco receipts were genuine and that it had the 
necessary insurance covering to protect itself against finan- 
cial losses due to missing oil. Thus, in a series of letters 
and memoranda in October and November, 1962, Bunge confirmed 
its insurance status. Then, for the first time ir November, 
1962 Bunge insisted on segregation of the oil financed by Bunge 
into specific tanks at: Amexco without commingling with the 
oil of other persons engaged in financing Allied plus a cer- 
tificate from Superintendence verifying the inventory repre- 
sented by the Amexco watehinuse receipts given as collateral 
to hinnk. 

Bunge's concern with Allied and the Amexco ware- 
house receipts is reflected in two memoranda circulated among 


the executives of Bunge. On March 21, 1963, Forti and 
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Fornari sent a memorandum to Klein ond Kenner. This mem- 
orandum dealt with the liquidation of Allied's outstanding 
losns and the question of whether Bunge was to resume busi- 
ness with Allied after the loans had been liquidated. Para- 
graph 5 of the memorandum stated "do we intend to make a new, 
full, exhaustive investigation of the situation with American 
Express or do we exclude a priori any financing of any oil. 
at Bayonne." Paragrapl 5(e) of the memorandum then stated 
that "[t]he fundamental decision, however, is whether we 
want to continue working with Allied (subject to our obtain- 
ing better and safer conditions), or we will run (sic) our 
business in competition with Allied." (Underscoring appears 
in the ‘original document.) 

A memorandum dated May 1, 1963 entitled "Future 
Relationship with Allied" discussed Bunge's future plans. 
In session hiked of this memorandum it is stated that the 
"T£Jinancing of oil at Bayonne should be considered sproadi- 
cally and only under the fo’* wing conditions: 

1. Suitable collateral in terms of quantity 
and quality ("new American Express terms"), plus notes and, 
possible checks. 


2. Time limit - 30 days. 
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3. Amount limit - $5,000,000." (Underscoring 
appears in the or.ginal document.) 

Bunge's concern with conditions at Amexco contin- 
ved. After receiving a balance sheet of Allied as of August 
30, 1963, Forti and Fornari stated to Klein in a memoran- 
dum dated October 9, 1963: "[W]le have received (for whatever 
it's worth) the statement which we requested from Tino (for 
comparison purposes we are also attaching the previous one)." 
(Emphasis supplied.) Two memoranda dated November 8, 1963 
and November 12, 1963, respectively, indicate that Bunge 

was placing greater reliance on che insurance coverage on the 
oil at Bayonne than on the proper administration of ware- 
housing. In the memorandum of November 8, 1963 from Fornari 
and Forti to Klein, indicated that they had obtained a copy 
of the Fidelity bond covering the field warehousé in Bayonne 
in the amount of $3,500,000 and saan of the opinion that the 
terms of the bond provided satisfactory insurance. It also 
mentioned that Bunge's procedure of storage tank identifica- 
tion and product inspection in connection with each ware- 
house receipt also provided substantial safeguards. 

It is submitted tha> from the discussion of the 


applicable law as follows, the Court must conclude that Bunge 


24 


2200a 
Brief of Plaintiff 
and Klein (1) had an affirmative obligation to disclose 
their knowledge of the fraudulent activities conducted by 
Allied and DeAngelis to the appropriate regulatory bodies 
and law enforcement officials, (2) by their instructions 
to Superintendence and Salmonowitz aided and abetted the 
aforesaid fraudulent activities, and (3) intentionally ex- 
posed Haupt to a known, unreasonable risk of harm. 
THE LAW 

A. Introduction 

The conduct of Bunge and Klein as demonstrated above 
clearly fulfills the requirements needed for a finding of 
liability under the classic torts of fraudlent concealment, 
violation of statutory duty, and wanton misconduct as well as 
a recently developed tc :t - "prima facie" tort. Moreover, in 
an era where fraudulent activities, cover ups, .and concealments 
are becoming more and more prevalent, the law of torts has been 
expanded to hold defendants liable for nameless turts because, 
as here, some of their tortious activities cannot be neatly 
categorized into traditional tort theories. Because of the ccm- 
plexity of the facts leading up to and culminating in the 
financial downfall and ultimate bankruptcy of Haupt, the 
Trustre will combine the traditional tort alaueues with the 


newly developed ones in his allegation of defendants' liability. 
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The mere fact tnat a cause of action contains newly 
developed tort concepts, in addition to the well-settled tort <2 
concepts, should not deter a Court from finding liability 
where, as here, the plaintiff has suffered substantial injuries 
from 2 defendant's conduct. As Dean Prosser has stated: 

"New and nameless torts are being recognized 

constantly, and the progress of the common 

law is marked by many cases of first impres- 

sion, in which the court has struck out boldly 

to create a new cause of action, where none 

had been recognized before ... The law of torts 

is anything but static, and the limits of its 

development are never set, When it becomes 

clear that the plaintiff's interests are en- 

titled to legal protection against the conduct 

of the defendant, the mere fact that the claim 

is novel will not of itself operate as a bar 

to the remedy.'' Law of Torts, 3rd Ed. §1, 

pp. 3-4 (1964). 

The courts. of both New York and New Jerse: have in 
recent years found tort liability in situations where, as here 
certain of the facts cannot be easily pidgeon-holed into one 
traditional theory or another. Thus, in Morrison v. National 
Broadcasting Company, Inc., 24 A.D. 2d 284, 266 N.Y.S. 2d 406 
(lst Dept. 1965), rev'd on other grounds, 19 N.Y. 2d 453, 280 
N.Y.S. 2d 641 (1967), the Appellate Division faced with a 
unique factual situation, a case of first impression, found 
tortious liability because, as here, each element of plaintiff's 


claim combined "a recognized element in the law of remedies 


[torts]" (at 287). As Judge Breital said: 


26 


22022 
Brief of Plaintiff 


‘"Tn short, and in repetition, every element 

in plaintiff's claim descriptive of defen- 
dants' acts, his reliance, and the harm sus- 
tained, are indentifiable in the most ancient 
of the tort categories and in the law of 
negligence. What is more important, the 
elements of defendants' conduct and the harm 
to plaintiff fall neatly within general prin- 
ciples of law, even if not within any of the 
numbered forms of a form book. The intentional 
use of wrongful means and the intentional ex- 
posure of another to the known, unreasonable 
risk of harm which results in such harm, pro- 
vides classic basis for remedy." (at p. 288). 
(Emphasis supplied). 


Similar language can be found in a case recently 
decided by this Court relying, in part, on the Morrison case. 
In Seidel v. Greenberg, 108 N.J. Super. 248 (Law 1969), ina 
situation similar to the one here and to the one in Morrison, 
supra, the Court was faced with a complaint containing elements 
of several torts. In denying defendants’ motion to dismiss 
the Court held: 

"Tt is axiomatic that the simple fact that 

his [plaintiff] action does not fit into a 

nicely defined or established ‘cubby hole' 

of the law does not in itself warrant the 


denial of relief to him" (at 256-57) (Ci- 
tati«.:s omitted). 


In the instant case, the Trustee submits that the 
defendants (1) have fraudulently concealec the facts of the 


September, 1962 Incident from the appropri:te law enforcement 
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authorities and regulatory agencies, (2) aided and abetted 
Allied by taking affirmative steps to insure that the facts 
would be suppressed and not be discovered by third Histtes. and 
(3) intentionally used wrongful means to protect their own 
interest and, thus, intentionally exposed firms such as Haupt 
to a known, unreasonable risk of harm, all of which resulted 
in the tortious harm to Haupt in the amount of $4,007,300. 


B. Defendants' Silence Is Fraudulent 


It is the settled law of New Jersey that ithnain is 
fraudulent when there is a duty to disclose. Nicholson v. 
Janeway, 16 N.J. Eq. 285, 287 (Chan. 1863); Conover v. Wardell, 
22 N.J. Eq. 492, 499 (E. & A. 1871); Gordon v. Schellhorn, 95 
N.J. Eq. 563, 573-74 (Chan. 1924); Becker v. Kelsey, 9 N.J. 
Misc, 1265, 1269-70 (Sup. Ct. 1931); Van Name v. Federal De- 
posit Ins. Corp., 130 N.J. Eq. 443, 445 (Chan. 1941), aff'd, 
132 N.J. Eq. 302 (E. eK 1942); Amsterdam. v. DePaul, 70 N.J. 
Super. 196 (App. Div. 1961). As the Court said in Becker v. 


Kelsey, supra: 


"As a rule, fraud and misrepreentation 
can exist only where a false statement 
has been made. An exception to the rule 
that a false statement must be made is 
recognized in case where, by reason of 
the confidential relation of the parties - 
or other facts, the duty is imposed on 
“+ one of the parties to the transaction to 
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make full and complete disclosure to the 
other party of all the facts known to 

him which are material to the transaction. 
Where such duty exists, an omission to 
make such complete disclosure is classed 
as a form of fraud or misrepresentation." 
(at p. 1269-70). (Emphasis supplied). 


Similarly, the Court in Van Name, supra, said: 

"Silence may be fraudulent. ‘If either 

party to a transaction conceals some 

fact which is material, which is within 

his own knowledge, and which it is his 

duty to disclose, he is guilty of actual 

fraud.'" (at p. 445). 
Defendants as shown below not only owed a duty to disclose, 
but they took active steps to conceal the fraudulent acti- 
vities. 


On the mcrning of September 27, 1962, the three 


officials from Superintendence reported to Bunge that: (1) 


the team of inspectors had been unable to inspect the desig- 


nated tanks, (2) Lomuscio asked: the inspectors to accept 
certain figures in lieu of the scheduled inspection, (3) 
Lomuscio threatened the inspectors with a gun, and (4) 
DeAngelis sought to bribe Lapanna with a $25,000 check. The 
next day, September 28, 1962, the five executives from Bunge 
met with DeAngelis who informed them that (5) the oil pur- 
portedly stored at Harbor Tank was missing and could not be 


accounted for. Defendants did not disclose these facts to 
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anyone. 


he Defendants Had A Duty To Disclose Their 
Knowledge Of Allied's And DeA-gelis' Illegal 
Activities To State And Federal Officials 


Defendants failure to disclose to the appropriate 
regulatory and law enforcement officials of New Jersey and 
the United States the activities of September 27 and 28; 
1962, constituted a breach of their statutory duty. 


New Jersey statutory law provides in pertinent 


part: 


"Any person having knowledge of the 
actual commission within the -juris- 
diction of ... any high misdemeanor, 
who conceals and does not, as soon 

as may be, disclose and make known 

the same to a judge, magistrate, pro- 
secutor or police authority, is guilty 
of a misdemeanor." NJSA 2A: 97-2. 


A similar duty exists under 18 U.S.C.A. §4 (1969), which pro- 
vides that it is a crime for a person. . 


"having knowledge of actual commission 
of a felony cognizable by a court of 
the United States ... [to] conceal ... 
[or] not as soon as possible make known 
the same to some judge or other person 
in civil or military authority under 
the United States." 


DeAngelis pleaded guilty to the felonies of conspiracy 


to defraud and forgery arising out of the activities of 
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6/ 7/ 


Allied. These acts and others not prosecuted were known — 


to defendants at the time of the September 1962 Incident. 
Under both federal and state law, defendants had a duty to 
report. Yet not once did the defendants step forward and 
divulge the information which would have led to the discovery 
of the fraud long before Haupt ever had financial dealings 


with Allied. 


The liability of Bunge to the Trustee is established 
by Brennan v. Midwestern United Life Insurance Co., 286 F. 
Supp. 702 (N.D. Inc. 1968), aff'd, 417 F.2d 147 (7th Cir. 
1969), cert. denied, 397 U.S. 989 (1970), a case squarely on 
point. That case arose out of the fraudulent activities of 
Michael Dobich ("Dobich"), and his wholly-owned corporation, 
Dobich Securities Corporation. Dobich purchases stock of a 


life insurance company, Midwestern United Life Insurance 


6/ DeAngelis was convicted of violating Sections 371 and 
2314 of Title 18 of the United States Code. 


7/ E.g., DeAngelis' attempted bribe of Lapanna violated NJSA 
2A: 170-88, the offense of corruption; Lomuscio's threat- 
ening of the offense surveyors violated NJSA 2A: 90-3, 
assault with a deadly weapon; and the issuing of false 
warehouse receipts violated NJSA 2A: 109-1(b) (forgery) 
and NJSA 2A: 11-1 (obtaining money by false pretenses). 
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Company ("MULIC"), on behalf of his customers, but he failed 
to deliver the stock certificates to them because he had 
pledged the certificates for his own purposes. As a result 
of customer complaints, MULIC knew of Dobich's activities. 
MULIC permitted the activities to continue by failing to 
report Dobich to either the Indiana Securities Commission 

or the Securities and Exchange Commission. 

In a class action brought on behalf of the rightful 
owners of the converted stock, MULIC was found liable for 
violating the securities law. The Court held that MULIC, 
like the defendants here, had a duty to report its knowledge 
of the fraudulent activities of Dobich to the appropriate 
regulatory body although it did not participate in them. 


"Had such a letter from MULIC to the 
Indiana Securities Commission been 
written in the week following November 
23, 1964, the Commission would have 
taken administrative action resulting 
in termination or significant curtail- 
ment of Dobich's fraudulent activities. 
The process would not, of course, have 
been instantaneous, The Indiana Secur- 
ities Commissioner, Martin K, Edwards, 
testified that a normal time period 
before a hearing once the Commission 
decided to hold a hearing was about 15 
days. a 


* * * 
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This court cannot determine with cer- 

tainty the course that such a hearing 

might have taken or the action which 

would have resulted from such a hear- 

ing. If the Commission nad examined 

the books or records of Dobich Securi- 

ties Corporation which were then avail- 

able, as the Commission clearly had the 

power to do, Dobich's license would 

have been suspended immediately. It 

is also possible that the warnings and | 
publicity alone resulting from such a 

hearing might have forced Dobich to | 
curtail his activities. 


* * * 
It is sufficient to observe that a letter 
from MULIC to the Indiana Securities Com- 
mission sometime in the week, following 
November 23, 1964, relating a complaint or 
complaints of slow delivery or nondelivery 
by Dobich would have resulted in adminis- 
trative action by the Commission culminat- 

. ing in a termination or significent cur- 

tailment of Dobich's fraudulent conduct no 
later than December 21, 1964. 


* * * 


‘If in early December 1964 MULIC had re- 
vealed what it knew about Dobich tothe 
United States Securities and Exchange 
Commission, an investigation would have 
immediately resulted and within two weeks 
after the start of such an investigation, 
Dobich's fraudulent activities would have 
been terminated." 286 F. Supp. at 427-428. 


In Brennan, MULIC's liability was couched on con- 


duct far less heinous than defendants’ in the instant case. 
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MULIC's motive to conceal the fraudulent activities of 

Dobich from the authorities was not, as Bunge's was, pre- 
mised on protecting its financial position at the expense of 
others. MULIC merely allowed Dobich's scheme to go unreported. 
Here, the defendants not only remained silent, but. actively 
concealed the fraud. 

On appeal, the Seventh Circuit affirmed the Dis- 
trict Court's finding by referring to the record and by.re- 
lying on a well-settled presumption. 

“Further support for the finding that 

the Indiana Commission would have 

acted if Midwestern had reported Dobich's be 

misconduct is found in the presumption 

that public officials property discharge 

their official duties." 417 F.2d at 154 

There can be no doubt, as the Trustee will demon- 
strate at trial, that ak Wines aed its executives reported 
the fraudulent activities to any law enforcement agency or 
commission that an investigation would have resulted in Allied 
being placed in immediate insolvency proceedings and Haupt would 
not have conducted any business with Allied. Moreover, the 
presumption relied on by the Seventh Circuit is the law of New 
Jersey as well as the law of Indiana. See Bamburgh v. Board 
of Review, 48 N.J. Super. 472 ‘App. Div. 1958); In re Schlemm's 


Estate, 130 N.J. Eq. 295 (Perog. 1941). 
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2. Klein Had A Duty To Disclose His Knowledge Of 
Allied's And DeAngelis’ Activities To The 


New York Produce Exchange _ 


| 
| 


Klein, in addition to his statutory duty to dis- 


close, as a member of the Board of Managers of the New York | 
Produce Exchange, had a duty to disclose his knowledge of 

Allied's activities to that exchange. It is evident that if 
Klein had informed the New York Produce Exchange ("N.Y.P.E."), 


it too would have carried out its duties and investigated 


Allied and DeAngelis. As a manager on the N.Y.P.E. Board of 
Managers ("Roard"), Klein owed a fiduciary duty of honesty, 
good faith and diligence to the N.Y.P.E. and its members, one 
of which was Haupt. His failure to disclose information vital 
to that Board's function and purpose was a breach of that duty. 

Klein's position on the Board is analogous to that 
of a director on any corporation's board of directors. 

"The function of the board of directors 

is to manage the business of the cor- 

poration; in order to do so it may exer- 

cise all necessary powers." 1 Hornstein, 

Corporation law and Practice, §431 at 525. 

(1959). (Emphasis supplied). See N.Y. 

Business Corporation Law §701 (McKinney 

1963). 
Likewise, the By-Laws of the N.Y.P.E. state: 


rie "The property, affairs, business and 
concerns of the Exchange shall be 
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vested in and managed by [a] ‘Board 
of Managers’ ..." N.Y.P.E. By-Laws, 
Sec. 12. (Emphasis supplied.) 


"The Board of Managers shall have 
full power and authority to do all 
proper and needful things to carry 
out effectively the objects and 
purposes for which the Exchange was 
incorporated, and to do such other 
lawful, proper and needful things as 
in their judgment will tend to pro- 
mote the usefulness of the Exchange 
and carry out the purposes of its in- 
corporation." N.Y.P.E. By-Laws, Sec. 
13. (Emphasis supplied.) 


As the function and purpose of the Board of Managers 
is exactly the same as that of a Board of Directors, Klein, 
as a member of the Board is bound by the same law that binds 
any corporate director. 


"Directors are expected to act as body, 
but each individual has definite res- 
ponsibilities. He is required to be 
honest and act in good faith; he is also 
expected to be diligent." 1 Hornstein. 
§431 a* 527. ; 


"With respect to the corporation and its 
shareholders, directors are treated as 
fiduciaries ....Although they are not 
‘trustces' in a technical sense ... this 
tecm by analogy summarizes their rela- 
tionship and its concomitants (respon- 
sibility and accountability)." 1 Horn- 
stein §432 at 528-9. 


As the N.Y.P.E. is incorporated in the State of 


New York, New York law governs the relationship between it 
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and its directors (the Board of Managers). The case law of 
New York is replete with decisions stating that corporate 
directors and officers occupy a fiduciary or trustee relation- 
ship to the corporation and owe an active duty of faithful 
conduct. Blaustein v. Pan Am, Petroleum & Transport Co., 293 
N.Y. 281, 57 N.E. 2d 705 (1944); People v. Marcas, 261 N.Y. 
268, 185 N.E. 97 (1933); Shorell Laboratories, Inc. v. H. Allen 
Lightma>, Inc., 24 A.D. 2d 856, 264 N.Y.S. 2d 400 (1st Dept. 
1965). See, N.Y. Business Corporation Law §717 (McKinney 1963). 
Just as each director on a corporation's board has 
the responsibility and obligation to carry out the ovjects of 
the corporation, so did Klein as a member of the Board have 
the responsibility and obligation to carry out the objects of 
the N.Y.P.E. Section 2 of the By-Laws of the N.Y.P.E. provides 
in pertinent part; 
"The objects of this Association [N.Y.P.E.] 


are to provide and regulate a suitable room 
of rooms for a Produce Exchange in the City 
cf New York; to inculate just and equit- 


able principles in trade and enforce obser- 
vation of sane among its members; to estab- 


lish and maintain uniformity in commercial 

usages; to acquire, preserve and disseminate 

valuable business information, and to adjust 

controversies and misunderstandings between 

its members."" (Emphasis supplied.) 


Klein in his fiduciary capacity as a member of the Board was 


charged with an affirmat. ve duty of carrying out tne objects 
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of the N.Y.P.E. As the United States Supreme Court recently 
said in SEC v. Capital Gains Research Bureau, 375 U.S. 180, 
194 (1963): % 

"Courts have imposed on a fiduciary an 

affirmative duty of ‘utmost good faith, 

and full and fair disclosure of all 

material facts' ..." 

As a result of the September 1962 Incident, Klein 
had in his possession facts and information about Allied and 
DeAngelis which were vital to the Board's proper regulation 
and management of the N.Y.P.E. and its members. Thus, in his 
fiduciary capacity as a member of the Board, Klein had a duty 
to affirmatively disclose his knowledge of the fraudulent 
activities of Allied to the Board and to the N.Y.P.E. His 
failure to do so was a breach of his managerial duties and 
thus fraudulent concealment. He concealed information which 
prevented the Board from carrying out its objects. If this 
information had been communicated to the Beane; the Board would 
have disseminated it to the business community and prevented 
the financial debacle which subsequently took place. 


C. Defendants Aided And Abetted Allied's 
_ fraudulent Scheme 


Defendants rather than disclosing the true facts, 
chose instead to participate in the fraud by switching the 


fraudulent Harbor Tank warehouse receipts for bona fide 
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Amexco ones in order to protect Bunge's financial position. 


Defendants then affirmatively took steps to suppress and 
conceal the fraud and their participation by (1) instruc- 
ting Salmonowitz and Superintendence to keep the matter quiet 
and (2) immediately cancelling the full field audit they had 
scheduled in order to prevent Superintendence from learning 


the full extent of the shortage. of the oil at Bayonne. De- 


fendants active suppression of Allied's fraudulent activities 
8/ 


constitutes both a tort and crime. 
The Restatement of Torts provides in pertinent 
part: 


. "For harm resulting to a third person 
from the tortious conduct of another, 
a person is liable if he 


* * * 


knows that the other's conduct consti+ 
tutes a breach of duty and gives sub- 
stantial assistance or encouragement 

to the other so to conduct himself." 

§876 (1939) (at p. 435). 


The conduct of defendants by their failure to disclose and 


8/ In New Jersey under NJSA 2A: 97-1, it is a misdemeanor 
to compound a crime. Acceptance by Bunge from Allied 
of Amexco warehouse receipts for Harbor Tank warehouse 
receipts as the price for non-disclosure of DeAngelis' 
unlawful indictable acts would most probably make ee 
guilty of compounding a crime. 
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their subsequent cancellation of ict and instructions 
to Salmonowitz to keep the incident quiet aided and abetted 
the tortious activities of DeAngelis and Allied. 
The commentators to the Restatement stated: 


"Advice or encouragement to act oper- 
ates as a moral support to a tortfeasor 
and if the act encouraged is known to be ) 
tortious, it has the same effect upon AR 
the liability of the adviser as parti- 

cipation or physical assistance. If 

the encouragément or assistance is a 

substantial factor in causing the re- 

sulting tort, the one giving it is him- 

self a tortfeasor and is responsible 

for the consequences of the other's act." 

(at pp. 436-37). (Emphasis supplied.) 


The Restatement has been adopted as the law of New Jersey % 
3 in situations where, as here, defendants with knowledge of the 
wrongdoings of others have participated in the wrongdoing. . 

In Judson v. Peoples Bank & Trust.Co., 17 NJ. 

67 (1954) and its companion case, Judson v. Peoples Bank | 
& Trust Co., 25 N.J. 17 (1957), the Supreme Court twice 

found Bankers Commercial Corporation ("Bankers") liable 

for its encouragement of the fraudulent activities of a third : 
person, The first appeal challenged the lower court's grant v 
of summary judgment in favor of defendant Bankers. In Judson, 
whiinkd ee iatnee or controlled almost all of the stock of 


a closely held corporation, The remaining shares were owned 
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by an employee named Evans, 

The corporation had borrowed substantial sums from 
defendant Peoples Bank. In order to protect its loan to the 
corporation, the defendant Peoples Bank through one of its 
officers, Smith, arranged a fs by which plaintiff would 
fraudulently be induced to give up control of the corpora- 
tion by selling its stock. 

Bankers who had dealt with the corporation for years 
was approached by Smith and Evans for help in the venture, 

In a legitimate business deal, Bankers provided the neces- 
sary financing which resulted in Evans, not plaintiff, hav- 
ing control of the corporation which soon became bankrupt. 
Plaintiff sued Peoples Bank, Smith and Evans as well as 
Bankers, Plaintiff did not allege that Renkers partici- 
pated in the fraud, but only that Bankers through its activi- 
ties made possible the accomplishment of the fraudulent 
scheme. The Court reversed the lower court's grant of summary 
judgment for Bankers. Judge Brennan, speaking for the Court, 
said: 

"Plaintiffs concede that Bankers did 

not enter the picture until after Smith's 

fraudulent representations to Judson 


had resulted in the execution of the 
Rager options. The theory upon which 
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plaintiffs would hold Bankers liable for 
the results of the,fraud is that Bankers 
understandingly connected itself with 
the conspiracy of Smith and Evans to de- 
fraud the plaintiffs and made possible 
the accomplishment of the fraudulent 
scheme, 


This theory of tort liability is recog- 
nized in our cases. The gist of the ac- 
tion is not the conspiracy charged but 

the tort working damage to the plaintiffs. 


Those who are not parties to the fraudu- 
lent plan when it is concocted but who 
join in promoting its accomplishment are 


equally liable for the resulting damage, 
Den ex dem. Steward v. Johnson, 18 N.J.L. 


87 (Sup. Ct. 1840); Landriani v. Lake 
Mohawk Country Club, 26 N.J. Super. 157, 
97 A.2d 511 (App. Div. 1953)4 see also, 
Van Horn v. Van Horn, 56 N.J.L. 318, 28 
A. 669 (E. & A. 1893); Louis Kam, Inc. 
v. Flink, 113 N.J.L. 582, 175 A. 62, 99 
A.L.R. 1 (E. & A. 1934). " (at PP. 82- -83). 
(Emphasis supplied.) 


After trial, Bankers was found liable to plaintiff and it . 
appealed. Chief Justice Weintraub, quoting Section 876(b) 
of the Restatement of Torts, affirmed the lower court's 
finding: 

"A person is liable with another if he 

"knows that the other's conduct consti- 

tutes a breach of duty and gives substan- 

tial assistance or encouragement to the 

other so to conduct himself * * *'" 

(at p. 29). 


The scope of the common law doctrine of aiding 


and abetting has grown tremendously in the last few years, 
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particularly in the area of securites law violations. In 
the Brennan case, supra, MULIC violated §10 of the Securi- 
ties and Exchange Act of 1934 because it had by its silence 


aided and abetted the original tortfeasor, Dobich, to con- 
9/ 


tinue his illicit activities. Prior to trial, MULIC moved 
to dismiss the complaint on the ground that plaintiff's 
allegation of aiding and abetting failed to state a claim 
upon which relief could be granted, In denying defendants’ 
motion to dismiss, the Court held that §10 of the Securi- 
ties and Exchange Act of 1934 was grounded on the common 
law as stated in Section 876 of the Restatement of Torts 
(the same common law relied on by the Court in Judson, supra), 
and that accordingly plaintiff's complasiie stated a good 
cause of action. See Brennan v. Midwestern United Life Insur- 
ance Co., 259 F: Supp. 673, 680 (N.D. Ind; 1966), aff'd, 
417 F.2d 147, 155 (7th Cir. 1969). 

The doctrine of aiding and abetting, premised on 


the common law, has gained wide acceptance in the securities 


field. See e.g., SEC v. National Bankers Life Insurance Co., 


334 F. Supp. 444, 456 (N.D. Tex. 1971); Carroll v. First National 


9/ See pages 31-34, supra. 
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Bank of Lincolnwood, 413 F.2d 353, 357 (7th Cir. 1969); 
Green v. Jonhop, Inc., 1972-1973 CCH Fed. Sec. Law Rptr. 
493,940 (D. Ore. 1973). As recently as last month in 

Lanza v. Drexel & Co., 1972-73 CCH Fed. Sec. Law Rptr. 
993,959 (2nd Cir. 1973), the Second Circuit sitting en banc 
reaffirmed the validity of this common law principle. (at 
93,829). 

After the September, 1962 Incident, defendants were 
well aware that DeAngelis’ activities constituted fraud as 
well as other crimes, Rather than report Allied's activities 
to the appropriate regulatory and law enforcement bodies, 
defendants chose to conceal the fraud by ordering Superintendence 


to cease its field survey and instructing Salmonowitz to keep 


the matter quiet. Defendants also cancelled plans for a monthly 


audit of Allied, which had it been undertaken, would undoubtedly 
uncovered some, of not ait, of Allied's-and -DeAngelis' 
fraudulent activities. 
At the very least, DeAngelis, similar to Dobich 
ia the Brennan case, supra, was encouraged to continue with 
his illicit activities by defendants' failure to disclose. 
But, here, unlike MULIC in the Brennan case, defendants 
did not just remain silent. They actively participated in 


the scheme by exchanging fraudulent Harbor Tank warehouse 
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receipts for bona fide Amexco warehouse receipts and by per- 
manently halting all investigations into Allied's enesiulinn. 
facilities and its books and records. Clearly, defendants 
joined in promoting the fraud and they are liable for the 
suadaeide damage. 

Defendants should not be allowed to benefit from 
their malfeasance. As Judge Kilkenny recently said in 
Amsterdam v. DePaul, 70 N.J. Super. 196 (App. Div. 1961), 
in disallowing an action brought by the holder of a-note who 
had knowledge of a fraud perpetrated on the maker: 

"'Nowhere in the law is there the right 

to benefit from the fraud of another © 

when the fraud could not be perpetrated 


except for that silence." 


ui Defendants In Order To Recover The Value 
Of The Fraudulent Receipts Intentionally 


Injured Haupt 

Defendants ' paramount interest after its discovery 
of Allied's fraud was not how best to protect the public 
from DeAngziis' machinations, but how best to protect its 
ewn financial irterests regardless of the svbsequent harm 
to others. Immediately after DeAngelis acknowledged that 
the oil was missing and could not be repl ced, Klein and 
the other Bunge executives entered into an ekcuieaiinth with 
DeAngelis whereby the fraudulent Harbor Tank warehouse receipts 
were exchanged for Amexco warehouse receipts without any regard 
to the effect of the fraud on others. 
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It was common knowledge in the trade that Allied 
was issuing warehouse receipts as collateral for loans and 
credit given by firms such as Haupt. Bunge was so advised 
by DeAngelis at meetings in 1962 and 1963 with officers of 
Bunge and by correspondence between Bunge and DeAngelis be- 
fore and after the aforesaid meetings. In addition, as a 
result of the September 26 letter agreement, Bunge knew that 
Allied would have to continue to operate in its already 


unprofitable manner and therefore Bunge knew that Allied 
| 10/ 


would continue its fraudulent activities in order to survive. 
Accordingly, defendants when told of the missing oil were 
aware that Allied would be forced to continve to issue fraud- 
ulent warehouse veekiks to innocent persons, firms or cor- 
porations in order to meet its business apa SRSA SS One 
of those innocent firms which ultimately received fraudulent 
Harbor Tank warehouse. receipts was Haupt. 

New Jersey has long upheld the right to pursue 
oue's business, calling, or occupation free from undue 
interference or molestation. Louis Kamm, ae v. Flink, 


10/ The terms and effect of this agreement are set out more 
fully at pages 14-15, supra. 


< 
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113 N.J.L. 582 (E. & A. 1934). That right has continued mee 
be protected by the Courts of this state. See, Harris v. 
Perl, 41 N.J. 455 (1964); McCue v. Deppert, 21 N.J. Super. 
591 (1952); Louis Schlesinger Co. v. Rice, 4 N.J. 169 
(1950); Di Cristofaro v. Laurel Grove Memorial Park, 43 N.J. 
Super. 244 (App. Div. 1957). 

In the Flink case, supra, the complaint alleged 
that plaintiff, a real estate brokerage company, disclosed 
to defendant president of a building and loan association, 
the name and identity of a prospective purchaser of a 
property owned .by the association, upon the aii pro- 
‘mise of defendant that the disclosure would be held in strict 


confidence. The defendant allegedly broke its promise and 


through another broker effected a sale of the property to 


the prospective purchaser whose name had been: disclosed,’ 
The Court held such complaint was sufficient in law and not 
sham because vt the alleged unjustifiable interference by 
defe:dant in plaintiff‘s pursuit of its business. 

"Any act or omission which unjustifiably 

disturbes or impedes the enjoyment of 

[that] right constitutes its wrongful 


invasion, and is properly treated as 
tortious." (at p. 596). 
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The Court went on to find “malice” on the part 
of the defendant where, as here, self-interest at the ex- 
pense of others was involved: 

"Self-enrichment or fraternal interest, 

and not personal:ill will, may well 

have been the motive; but it is malice 

nevertheless. While ill will toward a 

person is malice in its common acceptance 


or popular sense, in the technical legal 
sense it is the intentional doing of a 


wrongful act without justification or ex- 
cuse." (at 588). (Citations omitted). 


(Emphasis supplied.) 
Similarly, the Supreme Court in Louis Schlesinger 
Co. v. Rice, 4 N.J. 169 (1950) in reaffirming this definition 
. 
said: 
"Malice in the legal sense is the inten- 
tional doing of a wrongful act without 
justification or excuse. And a ‘wrongful’ 


act is any act which in the ordinary 
course will infringe upon the-rights ‘of 


another to his damage ... (at p. 176). 
Defendants in an attempt to save themselves at the 
expense of Haupt and other innocent victims of Allied's & 
fraudulent activities have maliciously injured Haupt by their 
conduct. Defendants' failure to disclose and their active 
concealment of Allied's and pabbighte®: Shadiient activities 
constitutes wrongful acts or omissions which infringed upon 
Haupt 's-right to conduct its business without undue interference 
and which led directly to Haupt's financial ruin. The Trustee 
submits that defendants must be held responsible for their 


tortious injury to Haupt's business. 
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E. Defendants Knew Or Should Have Known That 
As A Result Of Their Conduct Innocent 


Victims Would Be Damaged 


Defendants as a result of its knowledge of Allied's 
activities, in particular Allied's continued use and opera- 
tion of che Harbor Tank facilities, knew that other non- 
suspecting persons, firms or corporations would be dealing 
with ..llied and would receive fraudulent Harbor Tank ware- 
louse receipts. Defendants were well aware that Allied had 
been issuing Harbor Tank warehouse receipts and must have 
concluded based on the information it knew about Allied's 
financing with Haupt, that Haupt would be a recipient of 
those receipts. Yet defendants continued to maiutain their 
silence because Allied had agreed to exchange the fraudu- 
lent receipts for bona fide ones. 

Bunge knew that others were actively dealing with 
Allied. In particular, it was known to sels that Haupt 
was acting as Allied's broker. Between August 20, 1963 
and November 12, 1963, Bunge issued checks to Haupt in connec- 
tion with transactions involving Allied. The checks issued 
by Bunge to Haupt more than adequately provided Bunge with 


knowledge of Haupt's activities in financing Allied, In ad- 
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11/ 
dition, Bunge knew about the ex-pit transactions between 


Haupt and Bunge or Merrill, Lynch, Pierce, Fenner & Smith 
Co., acting as agent for Bunge and Lowell Hoit & Co. acting 
as agent for Haupt, 

It is clear from the New Jersey case law that 
(1) Haupt's interest was within the ambit of interests pro- 
tected by the Courts, and (2) Bunge's non-disclosures and 
affirmative acts to conceal the fraud proximately caused 
Haupt's finaucial ruin. 

In Seidel v. Greenberg, 108 N.J. Super. 248 (Law 
1969), an action was brought which was based, as here, on 
several elements of traditional torts. In Seidel, plaintiff 
and defendants had been arrested for "arson to defraud insurance y 
companies" and “conspiracy" for their participation in the 


destruction by fire of certain property. Defendants, who 


11/ Ex-pit transactions -- a futures transactions that takes 
place off the floor of the commodity exchange. Such 
a transaction may be used (1) to effect an exchange cf 
futures contracts for a like quantity of the actual com- 
modity; or (2) to transfer a futures position (without 
changing ownership of the positions) from one commodity 
broker to another. The price at which an ex-pit trans- 
action is executed is arrived at by agreement between 
the parties rather than by the auction process which 
characterizes a transaction conducted on the floor of 
an exchange and must be in accordance with the rules of 
the exchange involved. 
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were in fact guilty, were at all times aware of plaintiff's 
innocence of the accused crimes, yet they never disclosed 
his innocence or endeavored to help him in any way. As 
a result, plaintiff was falsely convicted and suffered cer- 
tain injuries and damages. Plaintiff brought suit against 
defendants on the theory that had defendants not performed 
their criminal acts and caused the fire to be set, he would 
not have been injured. The Court found that defendants' 
activities proximately caused plaintiff's injuries. 
Causation, in fact, has been described by this 
Court as follows: 


"'Causation is a fact. It is matter of 
what has in fact occurred, A cause is 
a necessary antecedent in a very real 
and practical sense, the term embraces 
all things which have so far contribu- 
ted to the result that without them it. 
would not have occurred. It covers 

not only positive acts and active phy- 
sical forces, but also pre-existing 
passive conditions which have played 

a material part in bringing about the 
event. In particular, it covers the 
defendants' omissions as well as his 
acts. The failure to extinguish a fire 
may be quite as important in causing 
the destruction of a building as set- 
ting it in the first place.'" (at p. 259). 
(Emphasis supplied.) 


In the instant case, there can be no question that 


defendants’ breach ultimately caused, as a matter of fact, 
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Haupt's bankruptcy. Disclosure by Bunge and its officers - 
of Allied's fraudulent activities would have prevented 
others from dealing with Allied at some future time and thus 
being damaged. Defendants’ acts and omissions proximate), 
caused Haupt's losses. 
Had the officials of Bunge not violated the law 

by compounding and concealing a crime; had they reported 
to the law enforcement authorities their knowledge of DeAngelis’ 
fraudulent conduct;’had they reported the attempted bribe 
of Lapanna; had they reported the September, 1962 Incident 
to the New York Product Exchange and had they not cancelled 
the Superintendence survey, then the absence of th: oil at 
_ the tanks of Harbor Tank would have been discovered. Here 
the failure to disclose the fraudulent activities of Allied 
and DeAngelis was as harmful as the initial fraud. An inves- 
tigation into Allied's activities would have resulted in the 
discovery of the fraud, thus, ji dind debbie CHB poeethtttte that 
fizms, such as Haupt, would ever have taken fraudulent Harbor 
Tank warehouse receipts as security. 

7 The Court in Seidel noted that when, as here, the 


existence of causation in fact has been established: 
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"The problems of ‘proximate cause’ ‘fore- 
seeability' ‘duty’ ‘intervening cause’ and the 
like are presented. In the last analysis, 
they resolve themselves down to problems, 

not simply of factual causation, but rather 


uf policy .justice and fairness." (Emphasis 
supplie..) (at p. 259). 


In deteruin’ » ‘he concepts of duty, proximate cause and 
foreserarili'y 2 Court strongly emphasized that these 
cores’ ° « .sre liberally defined where, as here, an 
intentio. tort has been committed: 


“Ti: is well settled that where the acts 
of a defendant constitute an intentional 
tort or reckless misconduct, as distin- 
guished from mere negligence, the aggra- 
vated nature of his acts is a matter to 
be taken into account in determining whe- 
ther there is a sufficient causal rela- 
tion to plaintiff's harm to make the actor 
liable therefor. His intention to commit 
a wrongful act, the degree of his moral 
wrong in acting, and the seriousness of 
the harm which he intended are important 
factors in determining whether he is lia- 
ble for resulting unintended harm. In 
applying concepts of 'foreseeability' and 

ven ‘proximate cause’ in such cases there is 

’ more extended liability and “1a case in- 

volving such aggravated acts a fact finder 
way be permitted to find that the actor's 
conduct bears a sufficient causal rela- 

” tion to a plaintiff's harm so as to make 
him liable, although no such finding would 
be permissible if defendants' conduct were 
merely negligent.'' (Citations omitted). 
(Emphasis supplied.) (p. 262). 


‘a In light of those considerations defendants can- 


] 
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not seriously argue that they are without liability. Defen- 
dants had access to information which had they chose to dis- 
close could have saved hundreds of potential victims from 
financial ruin. They knew that others were actively dealing fn 
with and would continue to deal with Allied and DeAngeiis. 
They knew that Allied was losing money on every transaction 
it had with Buage. Yet they chose to keep this information 
to themselves in order to protect their own interests with- 
out regard to the duties imposed on chien by state and federal 
law and by Klein's membership on the Board of the N.Y.P.E. 
Moreover, defendants disregarded the effect that their non- 
‘ action and subsequent concealment would have on the inter- 
ests of others, thus insuring the financial ruin of hundreds 
of innocent victims. As a matter of policy, justice and 
fairness, defendants should bear full responsibility of 


their self-serving conduct in this affair. 
CONCLUSION 


By reason of the above, it is submitted that 


defendants Bunge and Klein are liable to the Trustee in the 
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amount of $4,007,300 plus interest from October 25, 1963 
which is compensation to the bankrupt intake of Haupt for 
the damages caused by defendants' intentional injury to 
Haupt and their fraudulent concealment and encouragement of 
Allied's and DeAngelis' fraudulent activities. The Trustee 
also submits the defendants' wanton misconduct renders them 
liable to the plaintiff for punitive damages in an amount © 
to be fixed by the Jury together with any other relief this 


Court deems just. 
Respectfully submitted, 


Stephen Plosccwe 

Mare Friedman 

COLE, BERMAN & BELSKY 

45 Church Street 

Paterson, New Jersey 

Attorneys for Plaintiff, 

Charles Seligson, as Trustee 

in Bankruptcy of Ira Haupt & Co. 


Of Counsel: 


Michael K. Stanton 

Robert Weiner 

WEIL, GOTSHAL & MANGES 

767 Fifth Avenue 

New York, New York 10022 
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Stipulation Between the Parties 


SUPERIOR COURT OF NEW CERSEY, "ye 
LAW DIVISTON F 
ESSEX COUNTY, DOCKET NO. L-41d21-67 


CHARLES SELIGSON, as Trustee in 
Rankruptcy of IRA HAUPT & CO., a 
Limited Partnership, Bankrupt, 
Plaintiff, 
STIPULATION 
-against- 


BUNGE CORPORATION and WALTER CHARLES 
KLEIN, 


Defendants. 


WHEREAS, on October 6, 1964, Charles Seligson was 
appointed as Trustee for the Estate of Ira Haupt & Co., a 
Limited Partnership, Baukrupt ("Haupt Estate"), in proceedings 
pending in the United States District Court for the Southern 
District of New York, No. 64 B 259 ("the Bankruptcy Court"), 
and thereafter he aualified and has since acted as such Trustee 
("Haupt Trustee"); and ‘y 
WHEREAS, on August of 1968, the Haupt Trustee commenced 
an action in the Superior Court of New Jersey, Law Division, 
Essex County, Docket No. L-41821-67, against Bunge Corporation 
("Bunge") and Walter Charles Klein ("Klein") to recover $4,007,300 
plus interest (the "Harbor Tank action"); and 
WHEREAS, Bunge and Klein have denied any liability 
to the Haupt Trustee and have asserted numerous and diverse 


defenses; and 


WHEREAS, substantial time, effort and expense would 


be required to litigate fully and comprehensively all of the 


| 
i 


by him against Bunge and Klein in the Harbor Tank action. This 
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sharply disputed ifsues of fact and law pertinent to the various 
claims and defenses presented by the pending action; and 

WHEREAS, the parties hereto believe that a compre 1ise 
and settlement, as hereinafter described, will be in the best 
interests of the Haupt Estate, its creditors, Bunge.and Klein; 
and 

WHEREAS, the Haupt Trustee has represented that the 
bank creditors of the bankrupt estate are in favor of the 
within compromise and settlement. 

NOW, THEREFORE, it is hereby stipulated and agreed by 
and between the undersigned as follows: 

1. Bunge shall pay to the Haupt Trustee, the sum of 
SEVEN HUNDRED FIFTY THOUSAND DOLLARS ($750,000.00) in full and 


een are: a =P 


Klein of and from any and all claims or causes of action asserted 


stipulation shall not release, settle, compromise, discharge or 
satisfy any rights or claims of the Haupt Trustee against persons 


other than the released parties and on the terms hereof. 


2. This stipulation is subject to the approval of 
the Bankruptcy Court having jurisdiction over the Haupt Estate 
and shall not be effective until an order approving this stipu- 
lation and its acceptance and performance by the Haupt Trustee 
is no longer subject to review or appeal. 


3. On the next business Gay following receipt by 


Dewey, Ballantine, Bushby, Palmer & Wood, counsel for Bunge and 
Klein, of written certification by Weil, Gotshal & Manges, counsel 


the Haupt Trustee, that this stipulation has become effective 
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as provided in paragraph 2 hereof by reason of the entry of an 

order in the Bankruptcy Court approving this settlement, which 

order has become no longer subject to review or appeal, (a) the 

Haupt Trustee shall execute and deliver to Bunge and Klein a 

'release in the form annexed hereto as Exhibit A; (b) upon receipt 

thereof the sum of SEVEN HUNDRED FIFTY THOUSAND DOLLARS ($750,000) 

shall be paid by Bunge to the Haupt Trustee; and (c) the parties 

hereto will instruct their attorneys to execute and cause to be 

filed with the Clerk of this Court a stipjlation of dismissal of 

this action with prejudice in the form annexed hereto as Exhibit B 
4, The parties hereto will use their best efforts to 

obtain the approval of the Bankruptcy Court, and the entry of 

the order referred to in Paragraph 2 hereof. All recitals and 

jprovisions hereof and all acts taken or statements made by any . 

party to obtain such approval shall be deemed taken or made with- 

out prejudice to the respective contentions of the parties hereto, 

and no such recitals, provisions, acts or stateme..,.. shall con- 

stitute or be claimed by any person to be an admiss. r con- 

cession by any of the parties hereto “ any purpose whatsoever. 

In the event that an order disapproving this stip. .tion is 

entered by the Bankruptcy Court and is no longer subject to 

neview or appeal or an order approving this stipulaticn is 

ultimately reversed on review or appeal, this stipulation shall 

have no further: force or effect, and no person is to benefit : 

hereby or have any rights hereunder, or shall use or refer to it 

or any act taken or statement made with respect to it or the 

obtaining of the approval or entry of the order referred to above. 


5. The parties hereto shall take all appropriate 


steps to adjourn all proceedings in this action until the entry 


m im 5 ort O 
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of a final order by the Bankruptcy Court with respect to this 


proposed settlement. 


Dated: New York, Ney York 
November.Y) > 1973 


Co., a Limited Partnership, 
Bankrupt 


BUNGE CORRORATION 


By 


tt Th a 


es ae 


WALTER C. KLEIN 
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SUPERIOR COURT OF NEW JERSEY, 
LAW DIVISION %. 
ESSEX COUNTY DOCKET NO. L-41821-67 


-—-~—-— -— = we we ewe ee er er er er wr er eH Kr eK x 
CHARLES SELIGSON, As Trustee in 
Bankruptcy of IRA HAUPT & CO., a 
Limited Partnership, Bankrupt, 
Plaintiff, 
: STIPULATION 
~against- OF DISMISSAL 
: BUNGE CORPORATION and WALTER CHARLES 
KLEIN, 
Defendants. 
ee x 


IT IS HEREBY STIPULATED AND AGREED, by and between 
the attorneys for the respective parties that the above-entitlied 
action be, and the same hereby is, discontinued with prejudice 
and without costs to any party as against anothe. This Stip- 
ulation shall be filed without further notice with the Clerk of 
the Court, and an order may he entered hereon without notice. 


Dated: Newark, New Jersey 
1973 


COLE, BERMAN & BELSKY 

Attorneys for Plaintiff, 
Charles Seligson as Trustee in 
Bankruptcy of Ira Haupt & Co. 


By: 


LUM, BIUNNO & TOMPKINS 

Attorneys for Defendants, 
- Bunge Corporation and 

Walter Charles Klein 
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| SUPERIOR COURT OF NEW JERSEY, 
)| LAW DIVISTON 
| ESSEX COUNTY DOCKET NO. L-418 21-67 


| CHARLES SELIGSON, as Trustce in 
| Bankruptcy of IRA HAUPT & CO., a 


Limited Partnership, Bankrupt, 
RELEASE 
Plaintiff, 


-against- 


BUNGE CORPORATION and WALTER CHARLES 
KLEIN, 


Defendants. 


WHEREAS, a Stipulation of Compromise and Settle- 
ment was executed as of November 23, 1973 by and between 
Charles Seligson As Trustee for the Estate of Ira Hau,t & 
Co., a Limited Partnership, Bankrupt ("the Haupt Trustee") 
and Bunge Corporation ("Bunge") and Charles Walter Klein 
("Klein") pertaining to an action pending in the Superior 
Court of New Jersey, Law Division, Essex County, (No. 
L-41821-67) commenced by the Haupt Truste: against Bung? 
and Klein (the “Harbor Tank action"). 

NOW, THEREFORE, for good and valuable consid- 
eration: 

1. The Haupt Trustee, for himself, his 
predecessors, successors and assigns, and for and on 


behalf of the bankrupt Estate of Ira Haupt & Co., does 


a SS a 


H 
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besa remise, release and discharge Bunge and its present 
ht and former subsi~ aries, affiliates, officers, agents, 

|| employees, directors, and stockholders, and Klein, his 
heirs and executors, from any and all claims asserted by 


him in the Harbor Tank action. 


2. This Release may not be changed orally. 


New York, New York 
January 3, 1974 


t fihale J CAAT, dl 
Charles Seligson, As Trustee of 


the Estate of Ira Haupt & Co., 
a Limited Partnership, Bankrupt 


2238a 
VERIFICATION 


STATE OF NEW YORK ) 
: SS. 
COUNTY OF NEW YORK ) 


On the 3rd day of January, 1974, before me | 
personally came CHARLES SELIGSON, to me known, and known | 
| 
| 
| 


to be the individual described in, and who executed the 


foregoing instrument, and duly acknowledged to me that he 


| 
executed the same. 
Notary Public 


MICHAEL K STAN! LU 
Notary State of New rH 
91 
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Defendants’ Memorandum in Support of 
Motion Respecting Evidence 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES SELIGSON, as Trustee in 
Bankruptcy of IRA HAUPT & CO., 
a Limited Partnership, Bankrupt, 


Plaintiff, 
- against - 


NEW YORK PRODUCE EXCHANGE; NEW YORK PRODUCE 

EXCHANGE CLEARING ASSOCIATION; DONALD V. 66 Civ. 
MacDONALD; FAHNESTOCK & CO.; HARRY B. : 

ANDERSON; MERRILL LYNCH, PIERCE, FENNER & 

SMITH, INCORPORATED; WALTER C. K’ EIN; BUNGE 
CORPORATION; HAROLD H. VOGEL; CONTINENTAL 

GRAIN COMPANY; SIDNEY FASHENA; I. USISKIN & 

CO.; CARL R. BERG; SOLOMON J. WEINSTEIN; 

and DAVID L. BOYER, 


Defendants. 


MEMORANDUM IN SUPPORT OF MOTION BY 
DEFENDANTS PUNGE CORPORATION AND 
WALTER C. KLEIN wiTH RESPECT TO CERTAIN EVIDENCE 


Of Counsel: 


Hugh N. ‘Fryer 
Edward E. Blythe 
David J. Goss 


Dewey, BALLANTINE, BUSHBY, PALMER & WooD 
140 BROADWAY 
NEW YORK 10005 


212 Dicer 4-8000 


1016 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


_- — meme ae y 4 
CHARLES SELIGSON, as Trustee in : 
Bankruptcy of IRA HAUPT & CO., 
a Limited Partnership, Bankrupt, ; H 
Plaintiff, 
~-against- : 


NEW YORK PRODUCE EXCHANGE; NEW YORK PRODUCE : 

EXCHANGE CLEARING ASSOCIATION; DONALD V. 66 Civ. 1016 (RLC) 
MacDONALD ; FAHNESTOCK & CO.; HARRY B. : 

ANDERSON ; MERRILL LYNCH, PIERCE, FENNER 

& SMITH, INCORPORATED; WALTER C. KLEIN; 

BUNGE CORPORATION; HAROLD H. VOGEL; CON- 

TINENTAL GRAIN COMPANY; SIDNEY FASHENA; 

I. USISKIN & CO.; CARL R. BERG; SOLOMON 

J. WEINSTEIN; and DAVID L. BOYER, : 


Defendants. 


MEMORANDUM IN & ‘ORT OF MOTION BY 
DEFENDANTS BUN." CORPORATION AND 
WALTER C, KLFIN WITH RESPECT TO CERTAIN EVIDENCE 
Defendants Bunge Corporation ("Bunge") and Walter 

C. Klein ("Klein") subsit this memorandum in support of their 
motion, pursuant to Rule 403 of the Federal Rules of Evidence, 
to exclude evidence in any form concerning a September 1962 
occurrence ("the Harbor Tank incident"). These defendants 
also request an interdiction barring counsel from referring 


to the Harbor Tank incident in the presence of the jury, 


either in counsel's opening or at any other time. 


2241a 
Defendants’ Memorandum in Support of 


Motion Respecting Evidence 


; The Harbor Tank incident was the subject of a 
separate litigation brought by plaintiff Seligson against 
these defendants in the New Jersey State Court (the "Harbor 
Tank action"). In seeking permission to institute that 
action, Seligson represented to the Bankruptcy Court that 
the Harbor Tank action was based on claims "entirely separate 
and distinct" from the claims in this action. 

This memorandum will show the evidence in question 
must be excluded pursuant to Rule 403, because it is not 
relevant to the claims involved in this litigation or, if 
relevant, its marginal relevar.ce is strongly outweighed by 
undue prejudice to the defendants, further confusion of the 
issues, undue delay in the trial, and a niietiesé waste of 
judicial energies. 

In addition, defendants wil) establish as a separate 
and incependent basis for exclusion that admission of the 
evidence would effectively permit plaintiff to relitigate 
the issues which were the subject of the Harbor Tank action 
in violation of the principles of res judicata, compounding 
further the prejudice to Bunge and Klein. . "| 

Lastly, defendants will show that if the claims 
involved in the Harbor Tank action were not "entirely separate 


and distinct", then the Compleint must be dismissed as to them 


because plaintiff has improperly split a cause of action. 


5 ee 
Defendants’ Meme -andum in Support of 
Motion Respecting Evidence 


STATEMENT OF FACTS 

The evidence which plainciff seeks to introduce 
and which this motion seeks to preclude is intended to 
establish plaintiff's version of the facts relating to 
the Harbor Tank incident.* That incident was the subject 
of the Harbor Tank action, a litigation hammer in New 
‘Jersey state court by plaintiff Seligson against the moving 
defendants. The trial judge in the Harbor Tank action 
estimated that the trial of that matter would take approxi- 
mately four weeks. [Tr. of Pre Trial cnf. at: 22.3 

On December 10, 1973, after a settlement agreement | 
had been reached among the parties, plaintiff Seligson applied 
to Bankruptcy Judge Ryan fur an order authorizing the settle- 
‘ment of the Harbor Tank action. As a result of this applica- 
tion, Judge Ryan entered an order, dated December 21, 1973, 
authorizing and approving the settlement of the Harbor Tank 
action. Pursuant to that settlement, plaintiff, as trustee 
‘of the Haupt bankruptcy gatate: received $750,000 “in full 
and complete settlement, discharge, and satisfaction of Bunge 
and Klein of and from any and all claims or causes cf ghktcn 
asserted by [Seligson] against Bunge and Klein in the Harbor 


Tank action." General rel..ses were duly executed and de- 


Te 


* he contentions of plaintiff and defendants, as outlined in 
their trial briefs in the Harbor Tank action, are annexed hereto 
4&8 appendices Nos. 1 and 2. While the Complaint and other docu- 
ment: in that and other actions are matters of public slats hats 
copies will be submitted to the court if needed. 
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livered to Bunge and Klein and the action was dismissed 
with prejudice. 
Even though plaintiff has conceded that the Harbor 


Tank action was: Q 


"+ + + based upon claims entirely separate and @istinct 


‘: from the claims asserted on behalf of applican* [Selig- 

% son] in the action pending in the United States Dis- 
tiict Court for the Southern District of New York en- 
titled Seligson v. New York Produce Exchange, et al., 
66 Civ. 1016, in which action Bunge Corporation and 
Walter C. Klein are named defendants." {Trustee's Ap- 
plication for authority to commence an Action, June 28, 
1968, at 5-6, emphasis supplied. ] 


counsel for plaintiff has advised counsel for the ‘moving 
defendants that they intend to relitigate tne Harbor Tank 
incident in the trial of this case. 


ARGUMENT 
POINT I 


Evidence of Harbor Tank Should 
Be Excluded on Grounds of 


Prejudice, Confusion and Delay 


Rule 403 of the Federal Rules of Evidence provides: 


"Although relevant, evidence may be excluded 
if its probative value is Substantially outweighted 
by the danger of unfair prejudice, confusion of the 
insves, or misleading the jury, or by considerations 
of undue delay, waste of time, or needless presenta- 
tion of cumulative evidence." 


Pursuant to this provision, evitence of unquestionable rele- 
vance may be excluded to avoid risks of unfair prejudice, 


confusion or undue delay. The Advisory Committee observed 


in its Notes explaining the Rule: 
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"The case law recognizes that certain circum- 
stances call for the exclusion of evidence which is 
of unquestioned relevance. These circumstances en- 
tail risks which range all the way from inducing de- 
cision on a purely emotional basis, at one extreme, 
to nothing more harmful than merely wasting time, 
at the other extreme. Situations in this area call 
for balancing the probative value of and need for 


the evidence against the harm likely to result from 
its admission." 


Therefore, even if the Harbor Tank incident were de- 
termined to have some probative value on some issue involved in 
this case, Rule 403 calls upon the Court to consider that prob- 
ative value and to weigh it against the potential for undue 
prejudice to defendants, the burdens imposed on the Court, and 


the prospects for undue delay and confusion of the jury. 


A. The Probative Value of the Evidence. It 
appears from an analysis of plaintiff's complaint that the 
proposed evidence bears no relation to any of the elements 
of plaintiff's prima facie case on his first cause of action. 


To establish that claim, plaintiff must show a breach by 


defendants, either by an abuse of their discretion or bad 


Yt 


faith regulation, of a duty owed to plaintiff, which breach 
was the proximate cause of injury to plaintiff. Cf. Deaktor 
v. L.D. Schreiber & Co., 479 F.2d 529, 534 (7th Cir. 1973); 
Goodman v. Hentz & Co., 265 F. Supp. 440, 447 (N.D. Ill. 1967); 
Seligsor v. New York Produce Exchange, 378 F. Supp. 1076 (S.D.N.Y. 
1974). 

This position is fully supported by plairtiff's 


representation, which constitutes a judicial admission, that 
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the claims asserted in this action are "entirely separate and 


distinct" from claims pr. aised on the Harbor Tank incident. 


There appear to be only two possible issues to 
which the proffered evidence could relate. One is Mr. 
DeAngelis' business reputation. (See plaintifi''s "Bases 
For Claimed Liability," Pretrial Order, Schedule B, item 
(o).) There is plenty of other evidence concerning Mr. 
DeAngelis' business reputation (see p. 13, infra). The only 
other issue on which such evidence might be probative is the issue 
of foreseeability raised as a result of defendants' contention 
that Haupt's acceptance of forged . ré@house receipts was an 
intervening cause of Haupt's injury. But, even if defendants 
could have foreseen that warehouse receipts would be forged, 
plaintiff must prove first that defendants knew Haupt was 
taking warehouse receipts and the evidence will esteblish that 
defendants did not know that. Only if plaintiff can establish 
that defendants knew that Haupt was taking warehcuse receipts, 
does evidence of the Harbor Tank incident become even marginally 


relevant of the issue of foreseeability. 


B. Undue Prejudice, Confusion and Delay. 
1. Undue Prejudice. This is a complex case which re- 


quests a lay jury to determine, in practical effect, what 
should have been the proper regulatory policies of a commodi- 
ties exchange. Charges that a brige was given, and that e 
convicted swindler and confidence man over a year prior to 


public disclosure “confessed" to Bunge of Allied's misrepresenta-_ 


= 
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ons are easy to comprehend ane undoubtedly would divert the 
attention of the jury from the real issues. Sick evidence 
will, of course, be highly inflammatory r°~ only with respect 
to defendants Bunge and Klein, but with r.s,arc to all of the co- 
defendants in this case. 
As stated by the court in Unite. States v. Chas. 
Pfizer & Co., 426 F.2d 32 (2d Cir. 1970), aiftd, 4O4 U.S. 548 
(1972), the jury should not enter "upon its deliberations 
with its attention diverted from the real issues to... 
inflammatory issues." The considerations underlying the rule 
are well stated by Professor McCormick, who lays down "several 
counter»valancing factors which may move the court to exclude 
relevant circumstantial evidence tf they outweight its proba- 
tive value." The first two "in order of their importance" 
are particularly applicable here: 3 
"First, the danger that the facts offered may 
unduly arouse the jury's emotions of prejudice, 
hostility or sympath: Second, the protability 
that the proof and tac «nswering evidence that it 
‘provokes may create * side issue that will unduly 
distract the jury i*owu the main issues." (meCormick 
on Evidence 319 (195+).] 
The policy of excluding evidence of little probati-’e 
value but substantial prejudicial effect has been applied in 
antitrust cases among others. For example, in Herman Schwabe, _ 


Inc. v. United Shoe Mach. Corp., 207 F.24a 906, 912 (2d Cir., 
cert. denied, 369 U.S. 865 (1962), the court upheld the trial 


judge's exclusion of evidence purporting to show the effect 
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of the defendant's alleged monopolistic activities upon the 


profitability of plaintiff's business, saying: 


"(I]t is the jury system itself that requires 
the common law ‘judge, in his efforts to prevent 
the jury from being s*tisfied by matters of slight 
value, capable of be <« exaggerated by prejudice and 
hasty reasoning ... .0 exclude matter which does 
not rie~- to a clearly wcufficient degree of value'; 
"some + ng more tnan a minimum of probative value' 
is required. 1 Wigmore, Evidence (3rd ed. 1940), 
pp. 409-410. These comments are espetially pertinent 
to an array of figures conveying a delusive impres- 
sion cf exactness in an area where a jury's common 
sens: is less available than usual to protect it." 


Another example is contained in International Shoe 


Mach. Corp. v. United Shoe Mach. Corp., 315 F.2d 449, 459 
(lst Cir.), cert. denied, 375 U.S. 820 (1963), where the ccurt 


excluded such evidence, saying: 


4 


"Where the prejudice quotient is high, this fact 
will frequently render inadmissible evidence which - 
from a purely logical standpoint - may have a sig- 
nificant probative thrust ... .'{LI]f certain evi- 
dential material having a legitimate probative value, 
tends nevertheless to produce alsc, over and above 
its legitimate effect an unfair prejudice to the 
opponent, .. . there is good ground for exciucing 
such evidence, unless it is indispensable for its 
legitimate purpose.'" 


For other applicaticns of this rule see, Hartman v. United 


States, 215 F.2d 386, 391, 394 (8th Cir. 1954); Frank v. 


United States, 262 F.2d 695, 696-97 (D.C. Cir. 1958). 


Admission of evidence concerning the Harbor Tank 


incident would leave open the danger that the jury here will 


subordinate whe real issues to minor issues of only peripheral 


relevance. Courts and commentators have consistently viewed 


the admission of-evidence likely to be prejudicia* because 
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.of its inflammatory nature with extreme caution. See Loew's 
Inc. v. Cole, 185 F.2d 641, 661 (9th Cir. 1950). Such a 
reluctance is consistent with the desire to secure a fair 
trial to all parties. 
No limiting instruction could remove the taint 
which evidence of conspiracy, bribery and fraud would have 
on the jury's fact-finding. As Justice Cardozo cautioned in 


Shepard v. United States, 290 U.S. 96, 104 (1933); 


"It will not to do say that the jury might accept 
the declarations for [the limited purposes set 
forth in the Judge's instructions] discrimination 
so subtle is a feat beyond the compass of ordinary 
minds. The reverberating clang of those accusatory 
words would dvown all weaker sounds. It is for 
ordinary minds, ind not for psychoanalysts, that 
our rules of evidence ere named. They have their 
source very often in considerations of administra- 
tive convenience, of practical expediency anc 

not in rules of logic. When the risk of confusion 
is so great as to upset the balance ef advantage, 
the evidence goes out." 


As Judge.Weinstein's treatise has vcummer zed: 


"Courts are also reluctant to admit evi- 
.dence which is seemingly plausible, per- 
suasive, conclusive and significant if 
detailed rebuttal evidence or compli- 

cated judicial instructions would be 
required...." [Weinstein-Berger, Weinstein's 
Evidence, 7 403 [O04] at 403-25 (1 x 


In the light of the broad sweep of plaintiff's 
allegations, the dubious source fram which they arise, and 
their peripheral relevance, the inflammatory aspects of this 


-evidence compel that it be excluded from the trial fo this case. 
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2. Evidence of The Harbor Tank Incident Would 
Confuse the Jury and Needlessly Prolong the Trial of This 
Case. The evidence which plaintiff would offer on the 
Harbor Tank incident, by his own admission, ". . . presents 
numerous unresolved issues of law and fact ... . The de- 
fenses interposed by Bunge and Klein have been and will 
continue to be vigorously presented ... ." [Seligson 
Application for Approval of the Settlement of the Harbor 
Tank Action, 7 20.] 

A host of collateral issues will be raised by such 
evidence, full exploration of which will require an unreason- 
able amount of trial time and will inevitably confuse the 
issues in the minds of the jury. The applicable rule in 
such circumstances is outlined by Dean Wigmore in his 


treatise on evidence: 


: "If the use of certain evidential material tends 
to produce undue confusion in the minds of the tri- 
bunal--i.e., the jurors--by diverting their attention 
‘ from the real issue and fixing it upon a trivial or 
minor matter, or by making the controversy so intri- 
cate that the the disentanglement of it becomes difficult, 
the evidence tends to the suppression of the truth and 
not to its discovery; and there is good ground for ex- 


cluding such evidence .... (6 Wigm ore on Svidence, 
§ 1864 (at 490-91) 1940 
This formulation has long been the accepted rule of evidence 
in the federal courts. [£.g., N.E. Trust Co. v. Farr, 57 F.2d 
103, 110 (lst Cir. 1932) and Golden |cward Min, Co, v, Buxton 
Min. Co., 97 F. 413, 416 (8th Cir. 1899). -Rule 403 merely 


eodifies this long accepted doctrine. see, OQlin-Mathieson 


ee ee 438 F.2d 833, 838-39 
(6th Cir. 1971). 
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‘The Olin-Mathieson opinion, supra, is precisely on 


‘point. In that case, plaintiff sought to introduc? evidence 
relating to an incident which took place five months prior 
to the property damage involved in the litigation. Noting 
that the jury already had b een "subjected to a highly com- 
plex and technical set of facts," the Sixth Circuit Court of 
Appeals affirmed the trial judge's refusal to admit evidence 
relating to the prior incident, holding: 
"We conclude, therefore, that if the District Court judge 
had permitted evidence of the November incident, the jury 
would have presented with a multitude of collateral issues. 
A great deal more technical evidence would have become 
relevant, prolonging the trial unnecessarily and creating 
high probability of confusion of the issues .-- -« We 
believe that any possible benefit was outweighed by the 
considerations of the undue: prolongation of the trial and 


confusion of issues which would have accompanied receipt 
of this evidence." [438 F.2d at 837-38.] 


The federal courts have frequently excluded evi- 
dence relating te prior litigations between the parties then 
before the court on the ground that such proof tends to con- 
found the jury. Hence, in United States v. Costello, 221 
F.2d 658, 674 (2d.Cir. 1955), aff'd, 350 U.S. 359 (1956), 
the Second Circuit affirmed a trial judge's refusal to permit 
introduction of evidence relating to prior judgments assessed 
by the Internal Revenue Service against the defendant. Al- 
though these controversies "could, indeed, have been one link 
in a chain or reasoning" which might have exonerated the de- 
ferndant (221 F.2d at 674], Judge ieee Hand concluded for 
the court that: 


"It is hornbook law that, although a party may offer 
evidence rationally relevant to the issue, tnat does not 
inevitably make it admissible. It may, as in this in- 
stance, tend rather to mislead than to enlighten the 
jury." (iLd.] 
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| Similarly, the court in the United States v. Johnson, 284 F. 
Supp. 273, 284 (W.D. Mo. 1968), refused to permit defendant to 
question various witnesses regarding the intent and potential 


biases of the government in bringing the criminal prosecutior 
in question. In particular, defendants' counsel sought to in-- 
quire into matters regarding a prior civil action between the 
parties. The court would not permit the introduction of such 
evidence, holding: 
"Such a purpose would have been completely improper and 
would have resulted in confusing the jury and prejudicing 
the government which is also entitled to a fair trial." 
(284 F. Supp. at 284.] 

3. Delay. Wholly independent of the prejudice and 
confusion which the Harbor Tank incident would engender, introduc- 
tion of the full array of evidence relating to those events and 
Bunge and Klein's defenses thereto would take weeks of trial. 
It is settled law that a trial judge has discretion to exclude 
evidence which is only slightly probative if it would unneces- 
sarily delay the trial. United States v. Bowe, 360 F.2d 1, 15 


(24 Cir. 1966); United States v. Costello, supra: United States v. 


Grayson, 166 F.2d 363, 867 (2d Cir. 1948). See also, 2 Wigmore on 
Evidence §§ 443-44 (at 427-31) (1940); McCormick on Evidence § 152 
(at 319-20) (1954). This is especially so where the offered proof 


is merely cumulative to facts already in the record. United States 
Vv. Bowe, supra. 
In this case, the Court already has written an ex- 


tensive opinion surveying various undisputed facts and admissions 
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in the record. In that opinion, the Court noted in the record 
a plethora of "facts or assertions of facts from which another 
motivation [for defendants' alleged misconduct] --viz., concern 
about whether DeAngelis was, in gereral, trustworthy-- night 
genuinely be inferred." 378 F. Supp. at 1096. In particular, 


these were: 


"(Djuring 1963, MacDonald had heard that a DeAngelis com- 
pany had gone into receivership whi’: facing SEC charges 
and that subsequently DeAngelis pa off nis debts; 
DeAngelis had paid certain penalties to the federal govern- 
ment in connection with an export suipment; DeAngelis had 
been in 'trouble' with the government in connection with 
"'packaging' products for tne federal school lunch programs; 
he had been charga-d with federal income tax evasion and a 
tax lien nad been entered acainst nim; Shearson, Hammill 

& Co. had refused to do business with nim; and, that De- 
Angelis had been suspended from the Chicago Board of Trade 
in. early 1963 for engaging in a wash sale e Prior to 
the meeting with Stevens, Berg had heard that one cf De- 
Angelis' companies had gone through a reorganization; De- 
Angelis wound up with a debit balance in some futures 
transactions which he paid personally; there were a number 
of persons who wouldn't do business with De Angelis but 
subsequently 'he had cleared up all the debts’ and 
‘everybody in the business was doing business with him 
and... he was becoming an increasingly large trader 

dn the fats and oils business.'" [Id., citations omitted. ] 


Hence, on any reasonable balance, the tenuous con- 
nection between the Harbor Tank incident and the events com- 
plained of in this action is far ouvweighed by the potential 
for confusing the ,;ury in a case which by its nature is already 


complicated, and by the needless prolongation of the trial that 


its introduction would insure. 
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POINT II 


Admission of Evidence Concerning 
Harbor Tank Would Violate 


_' Principles of Res Judicata 


Plaintiff's attempt to introduce evidence relating 
to Harbor Tank violates the fundamental principles underlying 
the rule of res judicata. The Harbor Tank action was predi- 
cated upon evidence relating to the Harbor Tank incident. 
That action was terminated with prejudice after settlement. 
Plaintiff now seeks to relitigate exactly the same factal 


contentions in this Court. 


Although each litigant must be given an opportunity 
to have violations of his rights adjudicated, well established 
public policy mandates that legal controversies. once resolved 
on the merits by a court of competent jurisdiction, must come . 

_ to anend. Reed v. Allen, 286 U.S. 191, 198-99 (1932); Balti- 
more Steamship Co. v. Phillips, 274 U.S. 316, 320 (1927); 
Stark v. Starr, 94 U.S. 477, 485 (1876). As the Fifth Circuit 


recently held in Stevenson v. International Paper Co., 516 
F.2d 103, 109 (5th Cir. 1975): 


“Res judicata is a principle of peace. Under 
its influence, an end is put to controversies. Parties - 
and their privies are made to abide definitive and ¢ 
final judgments and litigations are concluded. 


"Res judicata rests on a rule of public policy 
designed to put an end to mere contentious litigations. 
Under that rule, an issue once finally settled by 
the judgment of a court of competent jurisdiction 
remains settled. ‘Public policy dictates that there 
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be an end of litigation; that those who have con- 

tested an issue shall be bound by the result ef the 

contest; and, that matters once tried shall be con- 

sidered foreve; settled as between the parties.'" 

(516 F.2d at 109.) 
To ignore this principle of finality when a plaintiff al- 
leges "an expansion of facts" concerning a previously re- 
solved matter, in the words of the Ninth Circuit, "would 
soon lead to chaos." Lester v. National Broadcasting Co., 
217 F.2d 399, 400 (9th Cir. 1954). cert.denied, 348 U.S. 
954 (1955). In fact, in rejecting a second attempt by a 
plaintiff to ‘itigate a matter already terminated by his 
own actions, the Supreme Court made the value judgment that 
"the mischief which would follow the establishment of a 
precedent .. . disregarding this Salutary doctrine against 
prolonging strife would be greater than the benefit which 


would result from relieving some case of individual hardship." 


Reed, supra, 286 U.S. at 199. 


To this end, the Full Faith and Credit Clause of 
“the United States Constitution, Art. IV, §1, 28 U.S.C. §1738 
(1970), requires this Court to Give dispositive weight to any 


final determination of a controversy by a state court. Fauntleroy 


v. Lum, 210 U.S. 230, 236 (1908); Reiter v. Universal Marion Cor- 


poration, 299 F.2d 449, 452 (D.c. cir. 1962); Boothe v. Baker 
Industries, Inc., 262 F. Supp. 168, 173 (D. Del. 1966). 
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This policy of finality forecloses attempts to 
readjudicate matters which could or might have been presented 
in the previously resolved proceedings, as well as the re- 
litigation of issues or legal theories directly complained 
of in the prior litigation. E.g., Commissioner v. Sunnen, 
(333 U.S. 591, 597 (1948); Angel v. Bullington, 330 U.S. 183, 
192-93 (1947); Heiser vy. Woodruff, 327 U.S. 726, 735 (1946); 
Buchanan v. General Motors Corp., 158 F.2d 728, 730 (2d Cir. 
1947). As the Supreme Court explained in Angel, supra, 
while barring a litigant from federal court on the ground 
thas he had previously adjudicated the same factual matter 
in the North Carolina state courts: 


"The doctrine of re. judice'a reflects the refusal 
of law to tolerate needless litigation. Litigation 
4s needless if, by fair process, a controversy has 
once gone through the courts to conclusion. And it 
has gone through, if issues that were or could have 
been dealt with in an earlier litigation are raised 
anew between the same parties." [330 U.S. at 193, 
citations omitted, and emphasis supplied. ] 
As a further example, the Fifth Circuit Court of 


Appeals in Norman Tobacco & Candy Co. v. Gillette Safety Razor 
Co. 295 F.2d 362, 363-64 (5th Cir. 1961) barred plaintiff 


from prosecuting an action under Section One of the Sherman 
Act on the ground that he had previously litigated essentially 
the same factual matter on a breach of contract theory brought 


under the tommon law of Alabama. As the court stated: 
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"It is settled ... that a litigant may not 
split his claim and have two trials on the same alleged 
breach of duty. Basically, Norman claimed the same 
'right' in both suits -- the right to purchase Gillette 
products . .. . [In the first suit], appellant relied 
upon the breach of Gillette's supposed contractual 
relationship as the basis of its claim. Here, appellant 
relies on the breach of the antitrust laws as the basis 
of the alleged breach. But tnere was one breach and 
one only afd appellant has had its day in court: . ¢ ¢:% 
It cannot litigate this same breach again. The mere 
fact that, in the case aiready decided, Gillette's 
refusal to sell was alleged to have been wrongful for 
one reason and, in the present case, for another reason 
does not alter the fact that the cause of action was 
for the same injury. Appellant cannot get away from 
the fact that there has been a violation of one right 
by a single legal wrong." (295 F.2d at 363-64, citations 
omitted. ] 


The above principles apply with full force to the 
instant motion. Almost two full years ago, Seligson 
stipulated to a dismissal with prejudice oi all claims 
arising out of the Harbor Tank incident. In return, defendants 
Bunge and Klein paid plaintiff three-quarters of a million dol- 
lars forever to lay to rest legal liability, if any, which 
they may have had in this regard. Of course, the dt aniPeear 
with prejudice on the Harbor Tank action operates as a full 
adjudication on the mertis. Kelleher v. Lozzi, 7 N.J. 17, 80 A2d 
196 (1951). See also, Mayflower Indus. v. Thor Corp., 17 N.J. 
Super. 505, 86 A.2d 293 (1952). This adjudication triggers 
the application of res judicata principles to any attempt to 
relitigate the issues thereby resolved. Lawlor v. National 
Screen Service, 349 UW S. 322, 324-25 (1955); Abramson v. Penn- | 
wood Investment Corp., 392 F.2d 759, 762 (2d Cir. 1968); Mars 
v. McDougal, 40 F.2d 7:7, 249 (10th Cir. 1930); Betsolas v. 
Schultz Laboratories, 351 F. Supp. 190 (C.D. Cal. 1972). 
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In Boothe v. Baker Industries, supra, the District of 
Delaware dismissed an action brought there under the exclusive 
federal jurisdiction provisions of the Securities Exchange 
Act. A class action alleging New York State law violations 
arising out of the same corporate transactions complained 
of in that case, had already been settled by the defendants 
and "the complaint [was] dismissed . . . with prejudice .. ." 
262 F. Supp. at 172. Noting the patent inequity to defendants 
in permitting a relitigation of the shareholder solicitation 


questioned in the first action, the court concluded: 


"Its [the settlement's] terms can only mean that the 
merger and proxy statement were intended to be protected 
from further attack... by... its stockholders re- 
gardless of the form of action in which the attack might 
be cast. It is inconceivable that Universal would have 
surrendered its right to receive $50,000... unless 

a its stockholders were barred once and for all from 
relitigating the transactions which were the subject of 
the [prior] suit 


"There is no reason of public policy why a final 
judgment as was entered in the [prior] case should not bar 
further action by a stockholder attacking the same trans- 
action ... . Indeed, the desirability of ending litiga- 
tion once and for all s:pports the view that the principle 
of res judicata . . . should be appiied." {262 F. Supp. at 


174-175.] 
The court's statement in the Booth case applies 


here with even greater force as it is inconceivable that 
defendant would pay $750,000 in settlement of the Harbor 
Tank action unless Seligson "were barred once and for all" 
from relitigating the issues which were the subject of that 


action. 
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In view of the foregoing, Bunge and Klein would 
suffer obvious and substantial prejudice if this Court per- 
mitted the introduction of evidence relating to the Harbor 
Tank incident. The cases are legion which hold that a de- 
fendant suffers severe prejudice if he is denied the cocn- 
clusiveness to litigation provided under the res judicata 
doctrine. E.g., Baltimore Steamship Co. v. Phillips, supra, 
274 U.S. at 325; Thomas v. Consolidation Coal Co., 380 F.24a 
69 (4th Cir. 1967); Hatchitt v. United States, supra, 158 F.2d 
at 757. The strength of the policies underlying res judicata 
and the extreme prejudice attendant with forcing defendants 
Bunge and Klein to relitigate matters previously terminated 
at’ substantial cost to them suffices to establish a claim of 


prejudice within the contemplation of Rule 403. 


By precluding the introduction or any mention of 
evidence relating to the Harbor Tank incident, this Court, 
in practical effect, will prevent the "relitigation of those 
issues" within the meaning of an unbroken line of federal 
authority. E.g., Commissioner v. Sunnen, supra, 333 U.S. 
at 597; Toucey v. New York Life Insurance Co., 314 U.S. 118, 
152-53 (Reed, J. dissenting on other grounds) (1941); Thomas 
v. Consolidation Coal Co., supra, 380 F.2d at 77; Norman 
Tobacco & Candy Co. v. Gillette Safety Razor Co., supra, 

295 F.2d at 364; Koblitz v. Baltimore and Ohio R.R. Co., 


164 F..Supp. 367, 371 (S.D.N.Y. 1958) and Brickel v. Chicago, 


Burlington & Quincy R.R. Co., supra, 200 F. Supp. 240 (D. Wyo. 
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‘1961). Judge Weinstein has concluded in his recent exhaustive 
treatise on the Fhderal Rules of Evidence that Rule 403 applies 
with full force to the circumstances raised by the instant 


motion: 


"Courts ere reluctant to becloud issues in the case at 

trial by admitting evidence relating to previous liti- 

gation involving the parties." [1 Weinstein's Evidence 
q 403[04] (at 403-24) (1975).] 


In sum, even conceding the relevance of the Harbor 
Tank ncident to the matters at bar, Rule 403 offers this 
Court a clear mandate to reject plaintiff's offer of proof 
since, as clearly established, “its probative value is sub- 


stantially outweighed by the eanger of unfair prejudice. 


* POINT: TIT 
Unless the Claims in This Action Are 


Separate and Distinct from the Harbor 
Tank Action, Plaintiff Has Improperly 


Split a Cause of Action 


If the claims in this action are not "entirely 

separate and distinct" from the claims in the Harbor Tank 

: action, then plaintiff has improperly split a cause of action 
and the Complaint here must be dismissed as to Bunge and 
Klein. Plaintiff Seligson manifestly put in issue in the 
Harbor Tank action whether the Harbor Tank incident impacted 
on Klein's duties as a member of the Board of Managers of 

_the New York Produce Exchange. Thus, plaintiff Seligson argued 


in his trial brief in the Harbor Tank action as follows: 
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"Klein, . . . as a member of the Board of Managers 
of the New York Produce Exchange, had a duty to disclose 
his knowledge of Allied's activities to that Exchange. 

It is evident that, if Klein had informed the New York 
Produce Exchange ('N.Y.P.E.'), it too would have carried 
out its duties and investigated Allied and DeAngelis ‘ 
As a result of the September, 1962 incident, Klein had in 
his possession facts and information about Allied and De- 


Angelis which were vital to the Board's proper regulation 
and manasement of the “.Y.?.2. and its memhers ... . 


If this information had been communicated to the Board, 
the Board would have disseminated it to the business 
community and prevented the financial debacle which sub- 
sequently took place." [Seligson Trial Brief at 35-38.] 
In addition, Superior Court Judge Irving Kimmelman's pre- 
trial order indicated that the alleged dereliction of the 
duties imposed on Bunge and Klein by their membership on 
the Produce cxchange was fully at issue,.* If plaintiff is now 
contending that duties arising out of the Harbor Tank incident 
are a part of his claim here, then he has improperly split a 
eause of action and Count 1 of the Complaint must be dismissed. 
The same principles apply to Count 2 notwithstanding 
that no antitrust allegations actually were raised in the Harbor 
Tank action. That the Sherman Act reserves exclusive jurisdic- 
tion for prosecutions thereunder to the federal courts does not 
alter the applicability of res judicata to plaintiff's attempt 
to relitigate the anticompetitive aspects of the Harbor Tank 
incident. 
If the factual subject matter of an exclusively federal 


cause was originally presented tc a state court under a non- 


federal question theory, an attempt by a party to relitigate 


‘*- Pre-Trial Order in Harbor Tank action. 
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the matter ina federal court under an exclusive grant of 
federal jurisdiction will be barred by the principle that 


all matters which could have been litigated in a prior action 


are forever resolved. Angel v. Bullington, supra, 330 U.S. 
at 191; Chicago, R.I. & P. Ry. v. Schendel, supra, 270 U.S. 
611, 616 (1926); Dembitzer v. The First Republic Corp. of 


America, supra, CCH 7 91,566 at 95,142. 


The holding in Connellywv. Balkwill, 174 F. Supp. 49 


(N.D. Ohio 1959), is precisely apposite. There, an action had 
been commenced in the Ohio state court system which alleged 
misdealings in connection with the purchase and sale of securi- 
ties. That action was dismissed with prejudice. A second 
action was brought under Section 10(b) of the Securities Ex- 
change Act of 1934 and plaintiffs there resisted the imposi- 
tion of a res judicata defense in part on the ground that 

it was "an action of which the federal courts have exclusive 
jurisdiction." 174 F. Supp. at 55. The court rejected plain- 


tiffs' argument, holding: 


"Thus, while the courts of the several states have 
jurisdiction to determine actions based on fraud connect- 
ed with the purchase or sale of securities, they have no 
jurisdiction in cases involving violations of Rule X 
10b-5 which include the direct or indirect use of inter- 
State facilities . .. . It does not follow, however, 
that an action in federal court under Rule X i0b-5 is 
necessarily a different cause of action than an action in 
the rib iy court based upon the same facts." [174 F. Supp. 
at 56. 
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Having concluded that the standards applied by Ohio's courts 
were similar to those followed by federal courts in construing 
the Securities Exchange Act, the court dismissed the subse- 
quent action by concluding: 

"(I]t is held that this case is based upon a cause 
of action no different from the cause of action upon 
which plaintiffs sought recovery in the previous action 
and that the final judgment in that action constitutes a 
bar to the maintenance of this action against defendants 


- » « Who were defendants in the state court action." 
(174 F. Supp. at 60.] 


Accord, Kaufman v. Shoenberg, 154 F. Supp. 64 (D. Del. 1954) 
(dismissal by federal court of subsequent Securities Exchange 
Act claim on a showing that "the evidence necessary to enable 
plaintiff to prevail herein would have been sufficient to 
authorize a recovery by her in the state court" where she 
had previously prosecuted a factually similar action against 
the same defendant). In fact, Professor Moore's treatise 
has concluded that the Connelly and Kaufman decisions state 
the applicable federal law on the ground that: 
"If a plaintiff wishes to avail hinself of the federal 
grounds supporting his cause of action, a federal forum is 
available to him in the first instance. And under the doc- 
trine of 'pendent' jurisdiction, state as well as federal 
grounds will be available in support of a federal action." 
{1B Moore's Federal Practice’¥ 0.410[2] (at 1183, n.38) 
(1974) .] 
No federal regulatory policy would be frustrated by 
the application of res judicata to plaintiff's anticipated at- 
tempt to relitigate the Harbor Taik incident under the aegis of 


-& Sherman Act violation. A frequently cited commentary on this 


topic has observed: 
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“As long as the purpose of the state-created right is essen- 
tially the same as the federally-created right, and as long 
as the clements necessary to establish the state and federal 
claims are equally strict, there is no reason for withhold- 
ing bar or merger effect from a prior state court judgment 
on the ground that there are two distinct causes of action. 
On the contrary, the policies underlying res judicata 

demand according this effect to the state court judg- 

ment under these circumstances, when cutting into the 
concept of exclusive federal jurisdiction with the 

res judicata knife is not attended by any possibiilty 

of a substantial frustration of federal purpose or in- 


terest implicit in the federal claim." [Comment, Res 
Judicata, 53 Va. L. Rev. 1360, 1375-76 (1967).] 


Unless, as Seligson has stated, the claims in the 
Harbor Tank action are "entirely separate and distinct" from 
the claims asserted here, the authorities discussed above clearly 
require that the claims in Counts I and II of his complaint here 
must be dismissed as to Bunge and Klein. If the claims asserted 
here are different, the Harbor Tank action 4s concluded and 
should not be relitigated before this Court. 


Dated: September 15, 1975 


Respectfully submitted, 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 
Attorneys for Defendants Bunge Corporation 
and Walter C. Klein 
Office and P.O. Address: 
140 Broadway 
New York, New York 10005 


of Counsel: 


Hugh N. Fryer 
Edward E. Blythe 
David J. Goss 
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Finally, Allied agreed to permit Bunge to conduct a mo 


audit and survey of all pledged merchandise and provide 


Bunge with monthly reports showing informat en its posi- 
tion in the cash and futures market, stp€ks of oils piecend 
to others, and other financial inf mati on, 

No monthly audits we ever conducted and the only 
survey undertaken was can led by Bunge before completion, 
Bunge was aware of thecost of oil to Allied and the price 
on the sales of that oil by Allied. The Trustee will show 
that Bunge WwW that Allied was losing money on every sale 
*o Bunge ecause of the financing charges Allied was required 


Bunge and others, and Bunge's insistance on a minimum 


a ‘The September 1962 Incident 
On September 26, 1962, as part of the program 
whereby Bunge would be extending large Scale financing to 
Allied, Bunge loaned $2,400,000 to Allied and received 
as security two Harbor Tank receipts, As a preliminary 


step, Fornari instructed Superintendence to make a complete 


>-- 
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survey of the Harbor Tank and Amexco oil tanks at Bayonne 
in which oil purportedly represented by the warehouse 
receipts held by Bunge was stored. On September 26, 1962, 
Fornari told DeAngelis that Bunge would conduct such a 
Survey and that Superintendence would initia’'y itis doe 
two Harbor Tank tanks numbered 5084 and 5087 at Bayonne 
that supposedly held over 32,000,000 pounds of oil as - 
described in the two aforesaid receipts. 

That afternoon Daniel Byrne ("Byrne") and James 
‘tied ("Lapanna"),. two Superintendencé surveyors, attempted 
to inspect the two tanks. At Bayonne, Byrne and Lapanna 
after some delay met with the Harbor Tank custodian, Joseph 
iene ("Lomuscio") and requested that he take them to the ‘ 
two tanks. Lomuscio declined and instead asked them to 
avoupe for the time being certain figures which he would 
furnish to them and return heb nick day to Svipvent the 
tanks. The surveyors refused to do this. Lomuscio then 
emia a gun from his desk and threatened the Superinten- 
dence surveyors with it. ' 

The surveyors then went to the Allied office and 
demanded to sce the tanks. Lapanna was ushered into the 


office of DeAngelis. DeAngelis said that there had been 
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a mixup in transferring oil to the two tanks; that the sur- 
veyors should accept Lomisco's figures, and that they could 
come back the next day to inspect the tanks. Lapanna objec- 
ted to this procedure noting that Allied hed not done any 
favors for Lapanna, DeAngelis then gave Lapanna a check for 
$25,000 drawn to Lapanna's order which Leieees accepted, 
Thereafter Lapanna acce; -ed the Harbor Tank computations 
and samplings and the Superintendence siployees left, 

That evening, Lapanna called William Boecking 
("Boecking") , a Superintendence Vice President, and told 
him what had transpired at Bayonne that day. Boecking, in 
turn, informed Jules Salmonowitz ("Salmonpwitz") , President 
of Superintendence. Klein, Forti and Fornari admitted in 
their deposition testimony that on the next morning, September 
27th, Salmonowitz, Boecking and Licuenis appeared at‘ the Bunge 
¢ Office and told Fornari in detail what had transpired ba 
September 26, 1962 at Allied. Fornari thanked the Superin- 
tendence Sroup for the information and said that Bunge would 
look into the Situation, Fornart then dismissed the Super- 
intendence &roup and then unsuccessfully attempted to stop 
Payment on the $2,400,000 check which Bunge had delivered 


to Allicd on September 26, 1962. 
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Fornari next phoned DeAngelis for an explanation 
of the incident, DeAngelis stated that there nad been a 
mixup, that he could explain everything, and “h. « the Bunge 
officials would be welcomed at Allied if they wanted to 
come to Bayonne to discuss the situation. Fornari reparted 
these events to Kle’ 1 and then Fornari, Forti, Groeneveld 
and Coveedttess (an employee in. Bunge's traffic department) 
drove over to Bayonne to see DeAngelis. 


The Bunge officials met with DeAngelis at the 


Allied office in Bayonne where DeAngelis explained that 

the reason that the two Superintendence Surveyors had not 
been able to inspect the tanks described in the warehouse 
receipts delivered to Bunge on September 26, 1462, was that 
the tanks contained no oil because a mistake had been made, 
DeAngelis indicated that if Bunge was unhappy about the 
Harbor Tank operation that plenty of free oil existed in the 
Amexco warehouse. Fornari told DeAngelis that the Bunge 
group would like to satisfy themselves that free oil, in 
fact, existed at the Amexco Warehouse. The four Bunge em- 
aioedes then walked over to the Amexco offices where Groeneveld 
and Forti looked over the shoulder of the Amexco custodian 


and glanced at some Amexco inventory sheets, 
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Fornari and Carpentieri then proceeded to the oil: 
tanks and Fornari physically inspected the aforesaid tanks 
in order to Satisfy himself that free oi] did exist. At 
the same time, Forti and Groeneveld satisfied themseives 
from the Amexco records that there was more than enough oil 
in the Amexco tanks to cover the two Harbor Tank receipts in 
question from the previous day. The Bunge officers told 
DeAngelis that they wanted té have nothing to de with Harbor 
Tank warehouse receipts and that they wanted only Amexco warehouse 
receipts. Thereafter, the Bunge officers left the Bayonne 
facilities, 
| On the morning of September 28, 1972, as the 
Trustee will prove, Klein accompanied by Kenner, Fornari, 
Forti and Goreneveld, went to Allied to confro: * DeAngelis 
and demand a complete explanation of the tdatacds with the 
two surveyors. DeAngelis advised the Bunge officials that 
Allied was short approximately $7 million worth of oil, 
that the posting of Allied's records was six months behind, 
and that the two tanks allegedly containing oil to collater- 
alize the $2.4 million loan of September 26, 1972 from Bunge 
to Allied had in fact no oil. DeAngelis confessed that the 


Harbor Tank warehouse receipts purporting to represent oil 
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were fraudulent because no oil of the type and grade speci- 
fied in the receipts was in the tanks. The Bunge officials 
asked DeAngelis what he was going to do about getting Bunge 
out of its predicament. DeAngelis stated that there was 
one possible solution. 

DeAngelis advised the Bunge officials that the 
Warehouse receipts issued by Amexco were valid, He then. 
agreed with the Bunge officials that if they would keep the 
entire incident quiet, he would arrange for the orderly 
switch of fraudulent Harbor Tank warehouse receipts then 
held by Bunge for bona fide Amexco warehouse receipts, 

Pursuant: ca thie understanding, DeAngelis (1) 
took back the Harbor Tank warehouse receipts held by Bunge 
as of September 28, 1962, and had Sersbniglh most of the 
Harbor Tank warehouse receipts previously held by Bunge with 
Amexco warehouse receipts as of October D5 902, and (2) 
paid to Bunge those obligations secured by the Harbor Tank 
warehouse receipts not exchanged for Amexco Warehouse re- 
ceipts. 

As the Trustee will prove, upon learning of Allied's 


fraudulent activities, Bunge and Klein not only failed to 
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“report and reveal the events which took place between 
September 26th and 28th, 1962, but actively suppressed and 
concealed the events: 

(a) By wrongfully instructing Salmonowitz and 
Superintendence to keep the matter quiet when Salmonowitz 
returned to Klein's office for instructions on or about 
September 30, 1962. 

(b) By immediately cancelling the full field 
audit it had scheduled of the oil held by Bunge as collateral 
SO as to prevent Superintendence from learning of the full 
extent of the shortage of Allied's of! at Bayonne; and 

(c) By wrongfully failing to disclose the facts 
to any law enforcement official of the United States, New 
Jersey, or other interested jurisdiction: the New York Produce 
Exchange; the management of Harbor Tank; persons,. firms or cor- 
porations engaging in transactions with Allied involving Har- 
bor Tank warehouse receipts, ultimately including Haupt and 
banks with which Haupt dealt; or any private organization 
invested by law with self-regulatory responsibilities, 

Subsequent to September Rhys 1962, Harbor Tank 
warehouse receipts covering commodities purportedly stored 


at Harbor Tank were returned to Allied by Bunge and as a 
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direct result other fraudulent Harbor Tank warehouse receipts 

| were issued by Allied and DeAngelis to unsuspecting firms 
dealing with Allied and DeAngelis, including Haupt, in ex- 
change for monies and other valuable consideration. 


Incident 

After learning te: #ieudelent nature’of the Harbor 
Tank warehouse receipts, Bunge consummatedAts understand- 
ing with Allied by exchanging the Harboy Tank receipts tor’ 
Amexco receipts. Bunge then took additional steps to insure 
that the Amexco receipts were genyvine and that it had the 
necessary insurance covering ty protect itself against finan- 


cial losses due to missing Al. Thus, in a series of letters 


and memoranda in October And November, 1962, Bunge confirmed 
tts insurance status. hen, for the first eke in November, 
1962 Bunge insisted/on segregation of the oil financed by Bunge 
into specific tanxs at Amexco without commingling with the 

oil of other pgrsons engaged in financing Allied plus a cer- 
tificate frox Superintendence verifying the inventory repre~ 
sented by he Amexco wsirehoues receipts given as collateral 

to Bung ‘ 


Bunge's concern with Allied and the Amexco ware~ 


hofse receipts is reflected in two memoranda circulated among 
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Amexco receipts, covering 105,000,000 pounds of oil, to Bunge. 
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BEHALF OF BUNGE AND KLEIN IN 


SELIGSON V. BUNGE CORPORATION 
ET AL., (New Jersey Superior 


Court ) 
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:; 
STATEMENT OF FACTS® 


A. The "Harbor Tank Incident” 
pot Rae td a DR 
The crucial factual question raised by the complaint pe 


relates to what was said at a conference detween five officers 
of Bunge, Anthery DeAngelis (DeAngelis) and one Ben Rotelio 
(Rotello), DeAnrelis' chief lieutenant, held on September 28, 
1962. ‘ne only possible basis for the charges against Sunge 
rests upon “he testimony of DeAngelis and Rotello. Each has 
served a substantial jail sentence, naving pleaded guilty to 
several counts of conspiracy, forgery and de..verate fraud 


arising out of the activities of Allied Crude Vegetable Oil 


Refining Corp. (Allied). Indeed, DeAngelis has pleaded guilty 


to a fraud directed specifically against Bunge. 

The plaintiff indicates that DeAngelis will testify 
that, at the conference, he admitted he was short a very 
substantial amount of the oil necessary to back up outstancing 
field warehouse receipts and that Allied was many months 


behind in posting their records. He supposedly will state 


# Nothing in our review of the facts and allegations of 
the plaintiff has led us to the conclusion that anything sub- 
stantially different from the fact: related tn our pretrial 
memorandum %;i1l1 be adduced at trial. Therefore, this statement 
of facts is substantially the same as Exhibit 3 to the pretial : 
memorandum previously filed in this case. 
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that Bunge should have realized that Allied was operating at 
a deficit. 

However, the testimony of Bunge's officers who were 
present will indicate that the facts were quite different. All 
of these individuals, including Walter C. Klein, President of 
Bunge, Harry D. Fornari, co-head of the Bunge O11 Department 
at that time, and Hamilton G. Kenner, then Sackekiss and in-house 
counsel, attended at least one of two meetings that took place 
in September 1962,* Their testimony contrasts sharply witn that 
of the convicted felons, DeAngelis and Rotello. An examination 
of their testimony indicates that the true facts of those meet- 
ings were as follows. i 

1. Events Prior to September 27, 1962. 

On September 26, 1962, as part of an arrangement undér 
which Bunge was extending loans to Allied of approximately 
$12,000,000 for the new crop year, Bunge advanced the sum of 
2.4 million dollars and received as collateral two receipts 
from Harbor Tank Warehousing Ltd. (Harbor Tank), covering 34.3 
million pounds of crude degummed soybean oil located in two 
numbered tanks in Harbor Tank's field warehouse maintained at 
the Allied premises at Bayonne, New Jersey. At the time the 


lodn was arranged, on the morning of September 26, DeAngelis 


~ 


* Karl Croeneveld, then Traffic Manager of the O11 Depart- 
ment, who also attended the meetings, has since died. Richard 
Forti, the other co-head of the Bunge Oil Department, has since 
retired, and is now living in Italy. 


gat 


2277a 
Appendix 2 to Defendants’ Memorandum 
was advised that Bunge desired to have a survey made of the 
two tanks that afternoon and DeAngelis indicated agreement. 
Bunge instructed the Superintendence Company to make the 
survey. 

2. September 27, 1962. 

On the following morning, September 27, 1962, repre- 
sentatives of the Superintendence Company advised Mr. Fornari 
that the surveyors who had gone to Bayonne the previous day 
had not been allowed to survey the two tanks, and that they 
had been asked to come back the following day. Mr. Fornari 
was also informed that DeAngelis had given one of the surveyors 
his personal check for $25,000.* Mr. Fornari promptly tele- 
phoned DeAngelis and asked for an explanation. DeAngelis said 
that there had been a mix-up in connecticn with the movement 
of oil from one tank to the other, that lis instructions for 
the oil to be put into the tanks had not been carried out, 
and that the whole matter was being corrected. Mr. Fornari 
then advised DeAngelis that Bunge personnel would come over 
to the Bayonne facilities for a full investigation of the 
matter. 

In the early afternoon of that day, Messrs. Fornari 
and Forti, together with Messrs. Groeneveld and Carpentieri, 


a traffic clerk, went to Allied's premises in Bayonne. Messrs. 


rar i 


* Plaintiff alleses that the Harbor Tank custodian threat- 
ened the surveyers with a dangerous weapon. That this ever 
occurred is deudtful; that any Bunge personnel were advised of 
any such threat is disputed. 
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Pornari and Forti spoke with DeAngelis and again asked for 

an explanation. DeAngelis repeated the explanation he had 
given on the telephone, indicating that there was sufficient 
oil to cover the receipts. When asked about the $25,000, 
DeAngelis said that he had intended nothing improper in giving 
it, and that he had only given it because the surveyor involved 
had been asking him for some time about making an investment 


in a motel venture, implying that there had been no attempt 


to conceal the mistake. 


DeAngelis insisted that there was lenty of free 
6 


oil in American Express Field insets (Amexco) to cover 

the two Harbor Tank receipts. Messrs. Fornari and Forti dca : 
gested that they check this for themselves and DeAngelis readily 
agreed. Messrs. Fornari, Porti, Groeneveld and Carpentieri 
went to the offices of Amexco. There they spoke to Thomas P. 
McLarney (McLarney), the Amexco field warehouse custodian. 

Mr. Fornari received permission from McLarney to inspect the 
Amexco tanks for which Bunge held warehouse receipts, and left 
to do so with Mr, Carpentieri. Messrs. Forti and Groeneveld 
remained with McLarney to review the Amexco records. 

Although licLarney would not permit a detailed ins- 
pection of his records, stating that he did not have authorit; 
to show them to third parties, he did read from the records 
and permitted ifessrs. Torti and Groeneveld to look over his 


Shoulder, [pr, Groeneveld noted that the Amexco records ap- 


peared to be very well kept and that they showed the correct 
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amount of o11 held by Amexco for Bunge's account. MecLarney 
said that any changes since the previous Friday would have 
to be obtained from Allicd. A check with Allicd indicated 
that the amount of crude degcummed soybean oil held by Amexco 
that was not pledged to anyone was almost twice as much as 
the amount of cil represented by the two Harbor Tank receipts. 

While this review of the Amexco records was being 
conducted, Mr. Fornari and Mr. Carpentieri conducted a physical 
inspection of various Amexco tanks. Mr. Fernari satisfied 
himself that each of them contained the type and quantity of 
oil covered by Bunge's warehouse receipts. 

After these inspections were concluded, lHMessrs. 
Fornari and Forti again met with DeAngelis. They told — 
that they were satisfied that there was sufficient oil. How- 
ever, in view of the fact that Harbor Tank would so cavalierly 
issue warehouse receipts when Allied had mistakenly failed to 
pump oil into the tanks, they indicated that Bunge wanted no 
more Harbor Tank receipts but only Amexco receipts. DeAngelis 
said this would take some planning to accomplish but that a 
schedule outlining when this might be done would be prepared. 
Another meeting was arranged for the following day. 

3. September 28, 1962. 

On the morning of September 28, 1962, snes Messrs. 

Fornari, Forti and Groeneveld were about to leave the Bunge 


offices to see DeAngelis in Bayonne, Mr. Klein decided that 


he and lir. Kenner should accompany them. Upon arriving at 
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Bayonne all were ushered into the conference room where 
DeAngelis, Rotello and (for a short time at the outset) Michael 
DeAngelis were present. During the meeting, DeAngelis reviewed 
the Allied problems resulting from the tremendous volume of 
oil that moved in and out of the Allied plant and the process- 
ing that had to take place. He noted the great number of rail 
cars and barges wnich were received daily, and that the ini 
chandise they carried had to he unloaded and placed in storage 
tanks, either in one of the field warehouses (Amexco or Harbor 
Tank), or in Allicd's own tanks. The oil then had to be with- 
drawn from those tanks and processed, either by refining, .de- 
gumming, deodorizing, or other processes. In addition, the 
oil had to move from these tanks to drumming stations and | 
finally to barges or ocean-going vessels. He said that all 
this was a large and difficult movement which required handling 
by a large number of people, the logistics of the entire 
operation were vast and difficult to manage, and that in ail 
of this sometimes mistaltes were made. 

DeAngelis went on to say that he had given the 
order for the oil to be placed in the two Hart ° Tank tanks 
and that somehow there had been a mix-up, and that the people 
delegated to do the job were late in Going it or had failed 
to do it. He pointed out that in any event, as Messrs. Fornari, 
Forti and Groeneveld had satisfied themselves on the previous 
day, there was adequate free Allied oil in Amexco to cover the 


two receipts. DeAngelis then berated Bunge for having too large 
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a margin of warehouse receipt security on its loans and asserted 
that this hampered his ability to conduct the entire operation. 
In view of all this, he said, no one could expect the Allicd 
operation to be carried on without some slip-ups. He pointed 
out that in all Allicd's dealings with Bunge, involving hundreds 
of contracts and many millions of dollars, Allied had always: 
lived up to its obligations. DeAngelis concluded by saying 
that this particular incident was insignificant in connection 
with the over-all movement of goods involving vast amounts of 
money and material. 

At this meeting Mr. Klein spoRe on benalf of Bunge, 
telling DeAngelis that while the amount involved might not be 
large in relation to Allied's total volume, none the less 
Bunge viewed the incident very seriously. He stated that 
there was absolutely no excuse for the warehouseman to have 
issued the receipts when the tanks had not been filled by 
reason of a mistake, that there should not have been an attempt 
to conceal the mistake, and that Bunge wanted nothing more to 
do with Harbor Tank field warenouse receipts. 

DeAngelis replied that he already fully understood 
Bunge's point of view and that Rotello had been up practically 
all night preparing a program under which the only field ware- 
house in which Bunge would hold receipts would be Amexco. That 
this could be done was not surprising, since over a weck before, 


on September 20, Allicd had indicated to Runge that by the end 


of October all of the field warehousing at Bayonne would be done 
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by Amexco rather than by Harbor Tank. DeAngelis then pre- 
sented a schedule which he said had been prepared by Rotello 
overnight ou‘ lining the program which was to be accomplished 


in one week. 


DeAngelis and Rotello then left the room and the 


Bunge representatives discussed the matter among themselves. 
Their discussion dealt generaliy with the questions of whether 
or not the program proposed by Allied was satisfactory and, 
if so, whether Allied would Carry it out. They concluded 
that the program was acceptable because on all prior occasions 
Allieu had performed its obligations to Bunge's satisfaction. 
DeAngelis and Rotello returned to the room, and Mr. Klein 
advised them that Bunge would accept the program, making it 
quite clear that Bunge «pected the program to be carried out 
@s proposed. DeAngelis agreed, and the Bunge representatives, 
after a brief tour of an adjoining facility, left and returned 
to the Bunge offices in New York. Between September 28 and 
October 5 all of the Harbor Tank receipts held by Bunge were 
replaced with Amexco receipts. 

4. The Allegations of DeAngelis and Rotello. 

In an affidavit, made while he was still in prison, 
and apparently setting forth the substance of what plaintiff 


expects DeAngelis to testify to at trial, DeAngelis states 


Appendiz 2 to Defen:'ants’ Memorandum 
that the Harbor Tank warehouse, receipts in question were 
prepared under his general direction, and admits that the 
tanks in question "did not contain any Allied commodity". 
He agrees with the testimony of the Bunge personnel that these 
receipts were intended to secure a loan of 2.4 million dollars 
and that pursuant to Bunge's orders, inspectors from Super- 
intendence Company arrived to conduct a survey. He also admits 
that he at*empted to dissuade the inspectors from performing 
their funct.sn and that he offered one of them, James Lapanna, 
a check for $25,000 to convince him that DeAngelis would back 
him in a proposed motel venture. 


DeAngelis' flexible memory also adheres to the facts 


by recognizing that, on the day after the unsuccessful inspec- 


tion, he received a telephone call from Mr. Fornari indicating 
perturbation at the attempts to prevent the previous day's 
inspection, and indicating the Bunge personnel wished to meet 
with DeAngelis later that day -- apparently September 27. 

From this point on, DeAngelis’ hold upon reality becomes tenuous 
and unsupported by facts in his sworn statement. 

DeAngelis indicates that-.there was only one meeting 
between himself and Bunge personnel and that this took place 
on the same day as the call he received from Mr. Pornari. 
Nowhere does he recall the inspection of the Amexco operations. 
Nowhere does he explain how, in light of the short notice that 
the one meeting he describes would allow, Rotello was able to 
prepare and have typed the definite Schedule which hotello 


admits, in an affidavit also relied upon by Plaintiff, was 
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given to Mr. Groeneveld at the meeting with Messrs. Allein, 


Fornari, Kenner, Forti and Groeneveld. 


While DeAngelis agrees in his affidavit that he told 


the Bunge officers that there had been a mix-up in pumping oil 
into the Harbor Tank facilities, he then proceeds to the in- 


credible assertion that he edmitted after further questioning 


+ 


that a large amount of oil was missing because "of the collapse 


of a transaction invclyving the sale of a large amount of oil 
to the Spanish Government, which they knew about... ." 
Nowhere does DeAngelis indicate how his not having to ship out 
oil because the Spanish transaction collapsed could result in 
an absence of oil. Indeei, this very transaction had, on Bunge's 
sollateral security records, led to so large a build-up of-oil 
stored at Bayonne that Mr. Klein had begun to worry about 
Bunge's ability to liquidate so large an amount without dis- 
turbing market prices for cash ojl. 

DeAngelis goes on to say that he toid Mr. Klein that 
he was short epproximately $7,000,000 worth of oil and that he 
had no money tc pay Bunge. The extreme implausibility of this 
assertion is underscored by subsequent transactions between 
Bunge and Allied. As of the time Bunge allegedly learned of 
Allied's fraudulent activities, Allied owed Bunge approximately 
$20,000,000. Through the liquidation uf the large inventory 
which Bunge had financed and as a matter of business policy, 
this had been worked down to approximately zero by early April 
1y63. If Bunge had thought that DeAngelis was short of oil or 
was issuing fraudulent warehouse receipts, it odviously 


would not have loaned him any more money. Yet, during the 
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late spring and summer of 1963 Bunge resumed its loans and 
other advances to Allied and, by the time of the Allied 
bankruptcy in November 1963, Allied again owed it very sub- 
stantial sums based upon loans and other obligations secured 
by warehouse receipts and other documents of title. 

These facts, developed by accountants representing 
the trustees in bankzuptcy of both Allied and Amexco, demonstrate 
that in the last four and one-half months before the bankruptcy, 
Bunge relied heavily upon the existence of oil in Bayonne. 
Indeed, Bunge claims for approximately $15,009,000 in ware- 
house receipt losses were stiowed in the Amexco bankruptcy 
proceedings. It is simply incredible that Bunge would have 
continued this business if any officer had believed that there 
was no oil in Bayonne. Obviously no businessman would lend 
money on security which he knew did not exist. The patent \ 
ridiculousness of such a suggestion should of itself be suffi- 
ecient to show the falsity of the allegations of DeAngelis and 
Rotello. 

DeAngelis continues the fantasy upon which plaintiff 
relies by asserting that he had indicated to Mr. Klein that 
he "had grown tired of trying to keep Allied a going cor. Wi 4s Se 
"and . . . (that he] didn't care one way or the other whe... © 
{Mr. Klein] made the true facts of the present situation . ‘own." 
Plaintiff would advance this suggestion despite the now known 
fact that DeAngelis thereafter proceeded to juggle and mani- 


pulate warehouse receipts for non-existent oil over a period 
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of more than one year to Bunge's detriment. Indeed, during 
that period, he intercepted at least one letter from Amexco 
to Bunge and substituted a forged letter replacing the correct 
recapitulation of Amexco's records contained in the original 
in order to prevent the true facts of his fraudulent activities 
from becoming known to Bunge. * 

The affidavit continues with the assertion that, at 
Mr. Klein's request, DeAngelis agreed to substitute Amexco 


receipts for Harbor Tank receipts inconspicuously over a period 


of thirty to forty days and give the Harbor Tank receints to 
others. DeAngelis states that he follcewed this schedule. The 
Rotello affidavit, which plaintiff also relies upon, does agree 
with DeAngelis’ gees of an exchenes of Harbor Tank receipts 
for Amexco receipts over this time period, although significantly 
it does bak Gurion the DeAngelis affidavit in other respects. 
It 4s simply untrue that these was any agreement to 
give Harbor Tank receipts to others, in exchange for Amexco 
‘receipts given to Bunge. Actually, DeAngelis made no attempt 
to explain the mechanics of the proposed transaction. The 
facts show that the exchange took place over a period of only 
seven days and was accomplished by the perpetration of a fraud 
on Bunge. These facts, as developed by the auditors for Amexco, 


reveal that on October 1 Allied filed a forged Bunge delivery 


order with Amexco. This order purported to release 82,000,000 


pounds of Bunge's oil. On the same day Allied delivered new 


. © Bunge did not learn of this until after the Allied bank- 
ruptcy, when a copy of the original letter was supplied to Bunge 
by the Federal Bureau of Investigation. 
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Amexco receipts, covering 105,000,000 pounds of oil, to Bunge. 
Similar forgeries and substitutions continued until October 5. 

The net result of this series was that, whereas on 
October 5 Bunse held Amexco receipts totaling approximately 
306,000,000 pounds of oil, on Amexco's books Bunge held none. 
These facts demonstrate clearly that Bunge received Amexco 
receipts covering its security within a few days (rather than 
DeAngelis’ thirty or forty days) of the ioneaised "Harbor Tank 
4ncident." Additionally, the fact that Bunge promptly received 
Amexco receipts reinforced the apparent truthfulness of DeAngelis' 
assurance that Amexco had sufficient free oil to cover the oil 
that had not been pumped to Harbor Tank by mistake. Pinally, 
these facts establish that the Amexco receipts delivered tc 
Bunge in exchange for Harbor Tank receipts were not obtained 
from others, as DeAngelis would have it, but rathez by the 
fraudulent act of forging Bunge itself out of its own receipts 
on the records of Amexco. 

No adverse inference can be draim from Bunge's in- 
sistence upon getting out of Harbor Tank receipts. ‘This had 
nothing to do with any knowledge of or suspicion that there 
was any shortage of oil. It had to do with the fact that the 
very episode itself, accepting at face value DeAngelis’ expla- 
nation, demonstrated that the ficld euveneuat in operations 
conducted by Harbor Tank was sloppily run and therefore it might 
be subject to legal attack as an invalid field warehousing 
operation, which would undermine the security interest of ware- 


house receipt holders against general creditors. This would 
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have undercut the basic purpose of Bunge's accepting warehouse 
receipts. As Bunge personnel had consistently noted, the use 
of warehouse receipts as security for loans made the Allied- 
Bunge transactions risk-free, as far as Bunge was concerned, 
and provided the basis for Bunge's willingness to continue 
financing Allied. 


. Having previously satisfied themselves that the 


Amexco operation eppeared to be run as a valid field warehouse, 


the Bunge representatives agreed that they would accept its 
receipts in the future but would not accept Harbor Tank receints 
and requested that they be taken out of vheir existing Harbor 
Tank receipts as rapidly as possible.* In connection with this 
transfer, Bunge carried through with its agreement to make loans 
of approximately $10,000,000,in addition to the $2,400,000 al- 
ready extended to Allied, during the course of the next few days, 
another fact refuting DeAngelis' assertion that he told Mr. 
Klein that he did not have enough funds to repay Bunge. No 
businessman would loan so great an additional sum had he just 
been informed that the borrower lacked sufficient assets to re- 
pay earlier loans. 

These inherent and unexplained contradictions, going 
to the heart of the DeAngelis and Rotello affidavits which set 
forth the testimony upon which plaintiffs will rely, indicate 
the amount of credibility to which each of these witnesses 


Le 


* Plaintiff, in his pretrial memorandum has stated that 
there can be no dispute of the fact that Bunge's representatives 
demanded that Burge be taken out of Harbor Tank on September 27 
-- before Alliec's oil shortage was supposedly revealed at the 
meeting of September 28. 1h 
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will be entitled. In sum, the only conclusion that can be 
drawn from the conflict between these perpetrators of the 
swindle and the Bunge officers is that the account given by 
Messrs. Klein, Fornari and Kenner must be accepted, DeAngelis 
never informed any Bunge officer, at the meeting held on Sep- 
tember 28 or at any other time, that any oil was missing. 
Instead, DeAngelis insisted that he had plenty of oil, that 
the episode with respect to the Harbor Tank receipts and the 
Superintendence inspectors was the result of a logistics mix- 
up, and that Bunge should weigh what DeAngelis characterized 
as a minor episode against the millions of dollars worth of 
business Bunge had previously done with Allied without any 
default. Indeed, the record amply demonstrates that DeAngelis 
actively continued until the end to prevent Bunge from finding 


out the true facts about his fraudulent activities.* 


B~—Hauptte—Condues 


fail—to—cuppers—plaintiff'scontentions—with-respeet—te—Bunge; 


* In addition to his interception of the Amexco letter to 
Bunge, referred to at p. 12, supra, DeAngelis has pleaded guilty 
to a charge of criminally submitting a false and fraudulent fi- 
nancial statement to Bunge in September 1963, To say the least, 
this attempt to deceive Bunge about his financial condition is 
inconsistent with DeAngelis' allegations that he had informed 
Bunge of his precarious financial status one year before. Ad- 
ditionally, he has testified elsewhere that he bribed a Bunge 
employee, James Caterina (its Cashier), to refrain from deposit- 
ing Allied checks until funds sufficient to meet them were ac- 
cumulated. This led to a loss of approximately $4,000,000 at the 
time of the Allied bankruptcy and is but another link in a long 
chain of evidence which establishes that Bunge was the innocent 
victim of the very witness upon whom plaintiff relies, 
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MEMORANDUM IN OPPOSITION TO THE MOTION 


BY DEFENDANTS BUNGE CORPORATION AND 
WALTER C. KLEIN WITH RESPECT TO CERTAIN EVIDENCE 


Preliminary Statement 

This memorandum is submitted b:" Harvey R. Miller, as 
Trustee in Bankruptcy of Ira Haupt & Co., a limited partner- 
ship, bankrupt ("Trustee") in opposition to the motion of de- 
fendants Bunge Cornoration ("Bunge") and Walter C. Klein 
("Klein") to exclude from evidence certain facts comprising an 
incident denominated as “the Harbor Tank Incident". The facts 
comprising this incident are contained in the appendix sub- 


mitted by Bunge and Klein. 
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Bunge and Klein have asserted numerous arguments 
as to the non-aumissibility of the facts comprising the Harbor 
Tank Incident. As shown below, these arguments are premised 
on Bunge and Klein's misunderstanding of the nature of the 
action brought by the Trustee against Bunge and Klein in the 
New Jersey state court action, and their confusion of the term 
“cause of action" with the facts which give rise to a “cause 
of action." 

In Point I, below, the Trustee will demonstrate 
that the facts comprising the Harbor Tank Incident are rele- 
vant to this action and should be admitted into evidence as 
they go to the very heart of the Trustee's claims in the 
instant action. In Point II, below, the Trustee will dispose 
of the evidentiary objections made hy Runge and Klein. In 
Point III, below, the Trustee will demonstrate that (1) 
he has not split a cause of action and (2) the doctrine 
of res judicata is not applicable because the cause of 
action asserted in the New Jersey state court action 


is separate and distinct from the ones asserted in the 


instant action. 
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THE HARBOR TANK INCIDENT DIRECTLY 
RELATES TO THE CAUSES OF ACTION 
ASSERTED IN THE COMPLAINT 


Rule 402 of the Federal Rules of Evidence provides 


"All relevant evidence is admissible, except 
as otherwise provided by the Constitution of the 
United States, by Act of Congress, by these rules, 
or by other rules prescribed by the Supreme Court 
pursuant to statutory authority. Evidence which 
is not relevant is not admissible.* 


The facts comprising the Harbor Tank Incident are not 
only relevant, but are material to this action as well. The 
terms "relevant" and "material" have been defined as follows: 


"'material' when used in respect to evi- 
dence is often confused with ‘relevant’, but 
the two terms have wholly different meanings. 
To be 'relevant' means to relate to the issue. 


To be 'material' means to have probative weight, 
i.e., reasonably likely to influence the tribu- 


nal in making a determination required tc be 
made. A statement may be relevant but not 
material. Professor Wigmore depicts with some 
acerbity the difference between relevancy and 
materiality, ‘the inaccuracy of our usage’ of 
the terms, and ‘the harmfulness of this inve- 
terate error'. Materiality, he maintains, is 

a matter of substantive law and does not in- 
volve the law of evidence. He does not include 
‘materiality' in the topics treated in his 


volumes on Evidence. 
* * * 


“Materiality must be judged by the facts 


and circumstances in the particular case." 
(Emphasis supplied.) (Footnote omitted.) 


Weinstock v. United States, 231 F.2d 699, 
701-702 (D.C. Cir. 1956). 


See also Gonzales v. United States, 286 F.2d.118, 122, 


* As demonstrated in Point Il, intra, the evidentiary 
objections raised by Bunge and Klein are meritless. 
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(10th Cir. 1960). Another definition of “materiality” can 
be found in United States v. DeLuca, 256 F.2d 487, 491 (7th 
"“'materiality' with reference to evi- 

dence, means the property of substantial 

importance and it has been said that evi- 

dence is material where it is relevant 

and goes to the substantial matters in 

dispute or has a legitimate or effective 

bearing on the decision of the same...." 

Materiality is a question of law to be decided by 
the court. United States v. Ivey, 322 F.2d 523, 529 (4th 
Cir. 1963). The proper analysis to determine materiality nas 
been stated in Willoughby v. Jamison, 103 F.2d $21, 823 (8th 
Cir. 1939): 

"Wha: facts are material to any inquiry 

must be determined by the nature of the right 

or liability asserted.... Facts essential to 

support a judgment are material to the, issue." 
Applying the forc,oing analysis to the facts comprising the 
Harbor Tank Incident, there can be no doubt that those facts _ 
are both relevant and:material tu Counts I and II of the 
complaint. The determination of relevance and materiality 


will be evaluated in light of the activities and knowledge 


of each defendant or group thereof. 


Paragraph 47 of the amended complaint alleges that 


the defendants "[f]rom at least the summer of 1963... knew 
or should have known of the aforesaid activities [the acti- 
vities described in the amended complaini| of Allied and its 


affiliated persons and corporations and knew or should have 
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known of the tendencies and effects of such activities, all 
of which the defendants ... were required to prevent in order 
to discharge the duties and obligations imposed upon ther: by 
the (Commodity Exchange] Act and the By-Laws, Rules and Regu- 
lations of the [New York Produce Exchange]...adopted pursuant 
thereto, but failed to do." The amended complaint then states 
in Paragraph 56 that Haupt's injuries “were the result of the 
defendants’... failure to discharge the duties and obligations 
imposed upon [them] by the Act and the By-Laws, Ruies ane Re- 
eetacieis of the Exchange ... " These allegation lay the 
groundwork for the :dmissibility of the facts comprising the 
Harbor Tank Inciden:. 

The Court, in this action, has held that: 


“,,.there exists at least a genuine 
issue of material fact in respect of 
whether the worthlessness of the [unregis- 
tered warehouse receipts held by Haupt] 
was forseeable to defendants." (378 F.Supp. 
at 1085). 


The Court further stated: 


"Even if Haupt's insolvency were inex- 
tricably bound up in the losses here claimed, 
and even if Haupt's accerte :.-c of worthiess 
warehouse receipts is viev -d as an event — 
which occurred at the time their worthlessness 
was discovered rather than comtemporanecusly 
with their delivery, acceptance of the 
receipts would not break a chain of causation 
unless it “is so unexpected that the injury 
is not to be a reasonably foresezable result 
of the first act." There are sufficient ad- 
missions by defendants in the record from 
which one might reasonably infer that in Novem- 
ber,1963, defendants knew enough about DeAngelis’ 
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past business dealings to be suspicious of 

warehouse receip’ s tendered by him." 

(378 F.Supp. at 1085) (Citations omitted) 

The Trustee respectfully submits that the events comprising 
the Harbor Tz.1k Incident do more than give reason to infer 
that defendants, in November, 1963 knew enough about 
DeAngelis' past business dealings to be suspicious of ware- 
house receipts tendered by him. Rather, those facts unequiv- 
ocably show that Klein and Bunge had knowledge that DeAngelis 
had issued fraudulent warehouse receipts and that DeAngelis 
would issue worthless warehouse receipts to others in the 
future. 

The facts comprising the Harbo. Tank Incident are 
relevant and material to the issues highlighted in this Court's 
opinion. Bunge and Klein knew as a result of the facts com- 
prising the Harbor Tank Incident that DeAngelis issued worth- 
less Harbor Tank Storage Co., Inc. (“Harbor Tank") warehouse 
receipts to Bunge. As a result: 

a) Upon discovery of the worthless receipts 
Klein and Bunge confronted Allied; 

b) Klein and Bunge wanted to keep the whole 
incident quiet; 

c) Klein and Bunge arranged for the Harbor 


Tank warehouse recipts to be exc..7nged for American’ 


Express warehouse receipts, knowing that Allied 
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would have to pass off the worthless receipts on 
some unsuspecting third party; 

dj The sucteotikinen exchange of receipts was 
accomplished successfully; 

e) At all pertinent times during 1962, Klein 

was a member of the Board of Managers ("Board") and 
the Executive Committee of the New York Produce 
Exchange ("Exchange"); 

f) In 1963, Bunge and Allied with the knowledge 
and approval of Klein entered into a unique finan- 
cing arrangement which involved a breach of the 
Commodity Exchange Act as well as the By-Laws and 
the Cottonseed Oil Trading Rules of the Exchange; 
g) At all pertinent times during 1963, Klein 

was a member of the Board ano the Executive Com- 
mittee of the Exchange; 

h) While joining in a violation of the Exchange's 
By-Laws and rules, Bunge and Klein jid so secure 

in the. knowledge that an ex-pit financing arrange- 
ment between Bunge and Allied guar*nteed Bunge 
against both risk of loss and the issuance by 
Allied of worthless warehouse receipts; 

i) Bunge and Klein knew or should have known that, 


just as in the case of Harbor Tank, the only way 


that Allied could satisfy its obligation to Bunge 
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would be through the issuance of other worthless 
warehouse receipts to unsuspecting third parties; 
3) At no time prior to November 14, 1963, did 
Klein make known this information to the Board or 
the Executive Committee of the Exchange; 
k) On November 14, 1963, when the Commodity 
Exchange Authority ("CEA") officially reported to 
the Exchange the positions of all the longs and 
shorts holding positions of 100 or more cotton- 
seed oil futures contracts, Klein continued to keep 
secret hix knowledge of Allied's activities despite 
the fact that the CEA report revealed that Allied 
held an overwhelming 90% concentration of the long 
side of the market. Klein kept secret, among other 
things: 
i) his knowledge of the issuance of 

worthless Harbor Tank receipts in September 

of 1962; 

ii) his knowledge that Allied was 
missing millions of dollars of oil and there- 
fore was suffering from a serious impairment 
of its financial condition; 

iii) - his knowledge that Bunge had pro- 
tected itself from financial loss in that case, 


only at the expense of innocent third parties; 
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iv) his knowledge that a 1963 ex-pit 
financing arrangement between Allied and Bunge 
were structured to eliminate any risk to Bunge 
of a repeat of the Harbor Tank Incident; and 

v) his knowledge that Allied was 
paying exhorbitant interest rates to Bunge in 
these ex-pit transaction, reflecting the des- 


perate financial condition of Allied. 


As a menber of the Exchange's Board and its Ex--cutive 


Committee, Klein had a fiduciary duty to the Exchange, to the 
industry and to the trading public. Klein's breach of that 
duty -- his failure to report to the Exchange his knowledge 


of DeAngelis' and Allied's activities which as learned during 


the course of the Harbor Tank Incident--was at least partially 


responsible for the Exchange's failure to fully investigate 
DeAngelis and Allied. 

As a member of the Board, Klein owed a fiduciary 
duty of honesty, good faith and diligence to the Exchange 
and its members. Thus, Klein had a duty to disclose his 
knowledge of Allied's activities to the Exchange. If Klein 
had informed the Exchange, it presumably would have carried 
out its duties and investigated Allied and DeAngelis. His 
failure to disclose information vital to that Board's 
function and purpose was a breach of that duty. 


Klein's position on the Board is analogous to that 


ao 
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of a director on any corporation's board of directors. 


"The function of the board of directors 
is to manage the business of the corporation; 
in order to do so it may exercise all neces- 
sary powers." 1 Hornstein, Corporation Law and 
Practice, §431 at 525 (1959). (Emphasis 
Supplied.) See N.Y. Business Corporation 
Law §701 (McKinney 1963*. 


Similarly, the By-Laws of the Exchange state: 


"The property, affairs business and 
concerns of the Exchange shall be vested 
in and managed by [a] ‘Board of Managers' 
..." Exchange By-Laws, Sec. 12. (Emphasis 
supplied.) 


"The Board of Managers shall have 

full power and authority to do all proper 

and needful things to carry out effectively 

the objects and purposes for which the 

Exchange was incorporated, and to do 

such other lawful proper and needful things 

as in their judgment will tend to promote 

the usefulness of the Exchange and carry 

out the purposes of its incorporation." 

Exchenge By-Laws, Sec. 13. (Emphasis supplied.) 
As the function and purpose of the Board of Managers is 
exactly the same as that of a board of directors, Klein 
as a member of the Board is bound by the same law that binds 
any corporate director. 

Since the Exchange is incorporated in the State of 
New York, New York law governs the relationship between it 
and its directors (the Board of Managers). In Gilderhorn v. 
Lum's Inc., 335 F. Supp. 329, 332 (S.D.N.Y¥. 1971), Judge 
Tyler stated: 

"New York follows the general choice 


of law principle that the law of the state 
of incorporation governs the. existence and 
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extent of corporate fiduciary obligations 
as weli as the liability for violations of 
such obligations... This rule was expressed 
in Diamond [v. Oreamundo, 24 N.Y. 2d 494, 
503)... when the court stated that as 
regards the '... duties and obligations of 
directors and officers and their relation 
to the corporation and its shareholders... 
{t]he primary source of the law in this 
area ever remains that of the State which 
created tne corporation.'" (Citations 
omitted.) 


See also, Hausman v. Buckley, 299 F.2d 696, 703 (2d Cir. 1962). 

The case law of New York is replete with decisions 
Stating that corporate directors and officers occupy a fidu- 
ciary or trustee relationship to the corporation and owe 
an active duty of faithful conduct. E.g., People v. Marcus, 
261 N.Y. 268, 276-77 (1933); Kavanaugh v. Kavanaugh Knitting 
Co., 226 N.Y. 185, 193 (1919); Kavanaugh v. Commonwealth 
Trust Co., 223 N.Y. 103, 106 (1918); Nichols-Morris Corp. 
v. Morris, 174 F. Supp. 691, 696-697 (S.D.N.Y¥. 1959), appeal 
dismissed, 272 F.2d 586 (2d Cir. 1959). 

In the Kavanaugh Knitting Co. case, supra, the New 
York Court of Appeals said: 

“The directors are bound by all those 

rules of conscientious fairness, morality 

and honesty in purpose, which the law 

imposes as the guides for those who are 

under the fiduciary obligations and respon- 

sibilities. They are held, in official 

action, to the extreme measure of candor, 

unselfishness and good faith. Those 

princirses are rigid, essential and salu- 

tary." 


That Court also stated in the Commonwealth Trust Co. case, 


Supra: 
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*"([Directors] are summoned to the 
same degree of case and prudence that men 
prompted by self-interest generally exer- 
cise in their own affairs. They shoulc 
know of and give director to the general 
knowledge of the manner in which the 
business is conducted.... No custom or 
practise can make a directorship a mere 
position of honor void of responsibility, 
Or cause a name to become a substitute for 
care and attention. The personnel of a 
directorate may give confidence and attract 
custom; it must also afford protection.” 
(Citations omitted.) 


Similarly, the First Department in Foley v. D'Agostino, 21 
A.D. 2d 60, 66-67 (lsr Dept. 964) stated: 


"Directors and officers shall dis- 
charge the duties of their respective 
positions in good faith'. They may not 
assume and engage in the promotion of 
personal interests which are incompati- 
ble with the superior interests of their 
corporation. Officers and directors of 
a corporation owe to it their uncivided 
and unqualified loyalty....They should 
never be permitted to profit personally 
at the expense of the corporation. Nor 
must they allow their private interests 
to conflict with the corporate interests. 
These are elementary rules of equity and 
business morality. Courts of equity must 
ever enforce strict compliance with these 
rules.'" (Citations omitted.) 


Just as each director on a corporation's board has 
the responsibility and obligation to carry out the objects 
of the corporaticn, Section 13 of the Exchange's By-Laws 
charged Klein as a member of the Board with the responsibi- 


lity and obligation to carry out the objects of the Exchange. 


Section 2 of the By-Laws provides in pertinent part: 
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"The objects of this Association 
(N.Y.P.E.] are ... to acquire, preserve 
and disseminate valuable business infor- 
mation... between its members." (impha- 
sis supplied.) 


Klein in his fiduciary capacity as a member of the Board was 
charged with an affirmative duty of carrying out the objects 
of the Exchange. As the United States Supreme Court said in 


SEC v. Capital Gains Research Bureau, 375 U.S. 180, 194 (1963): 


"Courts have imposed on a fiduciary 
an affirmative duty of ‘utmost good faith, 
and full and fair disclosure of all mate- 
rial facts'..." 


As a result of the Harbor Tank Incident, Klein had 
in his possession facts and information about Allied and 
DeAngelis which were vital to the Board's proper regulation 
and management of the fxchange and its members. Thus, in 
his fiduciary capacity as a member of the Board, Klein had 
an affirmative duty to disclose his knowledge of the fraudulent 
activities of Allied to the Board and to the Exchange. Klein, 
however, chose not to disclose this information to the 
Exchange, but rather chose to keep silent in order to protect 


Bunge from a loss resulting from its financing of DeAngelis 


and Allied, as well as a loss in its other relationships with 
Allied. His breach was a continnios one. In 1963, the ex-pit 
financing sought by Allied and approved by Bunge and Klein 
could only be achieved at the expense of unwitting, innocent 
third parties. Klein disregarded his duty to the Exchange and 


its members in order to protect the selfish interests of his 
13 
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employer, Bunge. Klein's failure to disclose, an omission, 
was a breach of his duty for which Klein should be held account- 
able. 

Defendants have raised the alleged unforseeability 
of the worthlessness of unregistered warehous receipts as a 
defense in this action. The Court has acknowledged that for- 
seeability is now at issue. That Allied would issue worth- 
less unregistered warehouse receipts to innocent third par- 
ties such as Havpt was imminently forseeable to Bunge and 
to Klein in 1963. Bunge, Klein and the Exchange cannot now 
be heard to claim that the failure of the Exchange to properly 
regulate itself in 1963 was not the proximate cause of Haupt's 
loss subsequent to November 14, 1963. 

"It is well-established law that 

corporate directors are responsible for 

acts of omission, such as neglect of their 

duties, as well as the commission of wrong- 

ful acts." Platt Corp. v. Platt, 42 Misc. 

2d 640, 643 (Sup. Ct. N.Y.), aff'd, 258 


N.Y.S. 2d 629 (lsr Dept. 1964), rev'd on 
other grounds, 17 N.Y. 2d 234 (1966). 


The fact that the Harbor Tank Incident occur- 
red sometime prior to the events complained of does not 
relieve Klein of his duty to disclose because this duty is 
continuous. In Nichols-Morris Corp. v. Morris, supra, a de- 
fendant officer and director alleged as a defense to an 
action charging a breach of fiduciary duty that although he 


was a director and officer, his active duties as such had 
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ended several years before and accordingly, he had no fidu- 
ciary duty thereafter. Judge Weinfeld speaking for the 


District Court said: 


"The classical restraints imposed by 
law upon directors or officers are not 
so easily shed. One who accepts, and 
continues in, office takes it with all its 
responsibilities and duties, and must mea- 
sure up to its demands. Any other rule 
would result in erosion of the standard 
of loyalty imposed upon a corporate 
fiduciary. To suggest that one can, by 
disregard of his duty, immunize himself 
from fiduciary responsibility would under- 
mine the strict code of trustee conduct 
the Courts have steadfastly enforced. 
(At 696-97). 


* * * 


"The duty of loyalty owed by the 


defendant to the plaintiff continued as 
long as he remained its Director and 
President. He could not shed his res- 
ponsibilities at will. (At 698). 
(Emphasis supplied.) 

Klein's duty to disclose his knowledge of facts 
material to the Exchange's regulation of the contract market 
was a continuing duty as long as Klein remained on the Board 
and the Executive Committee. Indeed, Kleir's duty to dis- 
close became more acute as Allied's and DeAngelis' activities 
in the cottonseed oil futures marketplace increased. Klein, 
who had knowledge of these new activities by Allied and 
DeAngelis, knew or should have known, that an investigation 


was necessary. As time went on, the need for Klein's disclo- 


sure became more compelling. 
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The fact that Klein was also an officer of Bunge 
and had possible conflicting duties with respect to Bunge's 
interests could not be used as an excuse for his non-dis- 


closure. The New York Court of Appeals stated in People v. 


Marcus, Supra: 


"A director owes loyalty and alle- 
giance to the corporation he undertakes 
to serve and his willful derelictions 
are not excusable because his numerous 
directorates make his duties conflicting. 

He cannot choose which he will serve, so 
long <s he chooses to serve all. No one 
1s compelled to be a director, but once 
the office is assumed, it carries with it 
the light burden of active, diligent and 
Single-eyed service." (At 277). (Emphasis 
supplied.) 


Even though Klein in the first instance learned of the Harbor 
Tank Incident as part of his responsibilities as President of 
Bunge, he was still under an affirmative duty to disclose the 
information to the Board and the Exchange. 

Klein's failure to discharge his duties to the Ex- 
change which led in part to the Exchange's failure to regu- 
late and which, in turn, resulted in Haupt's injury can be 
imputed to both Bunge and the Exchange. Thus, the Harbor 
Tank Incident is relevant and material to the issue of the 
Exchange's and Bunge's liability, as well as Klein's, for 
the failure to regulate the contract market. 

The Exchange should be held liable for Klein's 


failure to perform his function as a member of the Board. 
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The First Department in Diamond v. Oreamundo, 29 A.D. 2d 285, 
287 (lst Dept. 1968), aff'd, 24 N.Y. 2d 494 (1969) has 
stated: 
""hk corporation aggregate can only 
act by its agents. Its trustees or direc- 


tors are its agents for managing its affairs.' 
(Carpenter v. Danforth, 52 Barb. 581, 584)." 


See also, Pearson v. Youngstown Sheet and Tube Company, 332 
F.2d 439, 442 (7th Cir. 1964). It is hornbook law that prin- 
cipals are liable for the acts of their agents, 2 N.Y. Jur. 
Agency §242. In United States v. Uniroyal, Inc., 390 F. Supp. 
84, 95 (S.D.N.Y. 1969), the District Court imposed liability 
on the defendant corporation for the acts of its agents. 
Judge Pollack stated: 
“Liability may be imposed upon a corpo- 

ration for the acts of its agents, contrary 

to their orders and without authority, express 

or implied, merely because they were committed 

in the course of the corporation's business 

and within the scope of the agent's employment." 
See also, Tobman, v. Cottage Woodcraft Shop, 194 F. Supp. 83, 
87 (S.D. Cal. 1961). Part of the Exchange's business was to 
regulate the contract market. Klein's dereliction of his ®* 
duty directly related to the Exchange's failure to regulate. 
Moreover, this failure to disclose by Klein was within the 
ambit of responsibility assumed by him as a member of the 


Board. Thus, Klein's dereliction can and should be charged 


to the Exchange. 
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Similarly, Bunge should also be liable for Klein's 
breach of his duty. Bunge, through the efforts of its other 
officers, Richard Forti, Harry Fornari and Hamilton Kenner, 
actively assisted Klein to breach his duty to the Exchange. 
Messrs. Fornari and Forti were vice presidents in charge of 
Bunge's Fats and Oils Department. Mr. Kenner was general 
counsel and a vice president of Bunge. Each of these Bunge 
officers had intimate knowledge of the Harbor Tank Incident; 
of the ex-pit financing between Bunge and Allied designed to 
give Bunge riskless profits in violation of the Commodity 
Exchange Act, the By-laws and trading rules of the Exchange; 
and of Allied's financial ability and conditions. 

Each of these Bunge officers worked directly with 
the company's President, Klein, with respect to the foregoing 
Allied matters. At least some of these Bunge officers, in 
addition to Klein, were privy to the information conveyed 
by Merrill Lynch, Pierce, Fenner & Smith to Harry B. Anderson 
concerning Allied's positio. in November 13, 1963. At least 
some of these Bunge officers, in addition to Klein, were 
privy to the allegedly confidential information received 
from the CEA on November 14, 1963 that Allied held 90% 
of the open long position in cottonseed oil futures. 

And at least some of these Bunge officers, in addition 
to Klein, were participants in the Bunge decisions to 


go short in those futures in the face of the CEA infor- 


mation and despite Klein's duties to regulate the Exchange. 
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Finally, some of these same Bunge officers directed Bunge 

to sell ahead of its customer, Allied, in the soybean 

oil futures market on the Chicago Board of Trade in a 

final act of greed designed to profit from Klein's fiduciary 
position on the Exchange. Bunge would be liable because: 


"lo]ne who assists a fiduciary such 
as a director, to breach his duties as 
fiduciary, is liable to the injured party 
for the damage resulting from the fidu- 
ciary's dereliction..." Leven v. Birrel, 
92 F. Supo. 436, 444 (S.D.N.Y. 1949). 


See also Irving Trust Co. v. Deutsch, 73 F.2d 121, 123 (2d 


Cir. 1934). 


Moreover, Bunge's liability arises in a second 
way. The Exchange is a membership corporation which permits 
only individuals te be members. These individuals repre- 
sents the interests of various firms or corporations who by 
law are not permitted to be a member of the Fxchange. Bunge 
had this type of arrangement in 1963, i.e., Flein and other 
Bunge officers served as representatives o* the corporation 


on the Exchange for Bunge.* In the recent case of Vandervelde 


* Klein's memberShip application dated November 27, 1959 
states that he inteniea to function as a memper of the Exchange 
“to represent the corporation". Further, the principal's gua- 
rantee in connection with Klein's application for membership, 
executed and acknowledge by Bunge Corp. on November 27, 1959, 
states that Klein appliea for Exchange membership at Bunge's 
suggestion; and that Bunge thereby guarantees 

“ ..the faithful performance of any contracts 

[Walter Klein] may make in our name and hold our- 

selves responsible for his acts a a member of 

the Exchange, during such time as he may remain 

in our employ..." (See Trustee - Exhibit for 


Identification). 
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v. Put and Call Brokers and Dealers Ass'n, 344 F. Supp. 118, 
156 (S.D.N.Y. 1972), the Court was faced with a similar situ- 
ation. There the Court found individual defendants who, 

like Klein, were members of an association “to represent, the 
corporation" liable for a breach of their duty to the associa- 
tion. In Vandervelde, Judge Pollack specifically found that 
the firms which employed such principals were also liable. 


"Each of the individual defendants 
liable was a principal of one of the 
broker-dealer defendants with the excep- 
tion of Harnden and Linburn who were the 
president and secretary of the Associa- 
tion, respectively, and members of stock 
brokerage firms. The evidence clearly 
indicates that the activities of the 
individual defendants in the management 
of the Association were well within the 
scope of their authority from the firms 
they represented; indeed in most cases 
the tirms were dominated by these 
ind’ viduais and they managed the Assccia- 
tion as well. While it may be true that 
authority to commit tortious acts is not 
lightly assumed, the nature of the rela- 
tionship between the firms and the Associa- 


tion justifies a finding tI that the parti- 
cipatic : _of option brokers and deaiers in 


the activities o Of the Association was an 


integrai icSs,.DeEe t of their employment in the 
industr Moreover, the firms had a direct 


interest in_ the subject matter of the 


Vanaerve.ide controversy. The Court con- 
cludes that the conduct of the individual 


defendants found liable is properly imputed 
to the broker-dealer defendant firms." 
(Emphasis suppliecac.) 


Accordingly, since liability can be imputed to Bunge, Klein 


and the Exchange because of their failure tc regulate, the 


facts comprising the Harbor Tank Incident which demonstrate 
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that failure to regulate are relevant and material to this 

action. 

. The Harbor Tank Incident also directly relates to 
Count II of the amended com laint since all of the defen- 
dants conspired to prevent the Exchange from regulating to 
the detriment of Haupt. The second claim alleges a conspi- 
cacy by defendants in violation of Section 1 of the Sherman 
Act. Specifically, paragraph 60 of the amended complaint 
alleges that the defendants combined, conspired and agreed 
among themselves: 

"T> abdicate responsibility for jis- 

charging the duties and obligations im- 

posed upon them by the Act and the By-Laws, 

Ruies and Regulations of the Exchange and 

the ‘Association adopted pursuant thereto." 

A conspiracy is a joint undertaking having an un- 
lawful purpose ..j arising out of an agreement. Standard Oil 
Co., v- Moore, 251 F.2d 188, 196 (9th Cir. 1957)- It isa 
combination of two o¢ more persons by concerted action to 
accomplish a crime or unlawful purpose. Rutledge v. Electric 
Hose and Rubber Company, 327 F. Supp.1267, 1276-74 (C.D. 


Cal. 1971). No express agreement is necessary tc constitute 


an unlawful combination or conspiracy. American Tobacco Co. 
v. United States, 328 U.S. 781, 809 (1945). It is sufficient 
if persons with knowledge that concerted action is contem- 
plated and invited, “give adherence to and then participate 


in a scheme." F.T.C. v. Cement Institute, 333 U.S. 683, 716 
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(1947). If the Trustee can prove the existence of a conspi- 
racy by all of the defendants, then the agency principle that 
attaches to conspiratorial conduct will come into play. 

It has long been held that "a conspiracy creates an 
agency relationship, sd that each member is authorized by the 
other members to perform acts in furtherance of the common 
objective [of the conspiracy]." Standard Oil v. Moore, Supra, 
at 211. Conversely, “[o]ne who enters a2 conspiracy late, 
with knowledge of what has gone before, and with the intent to 
pursue the same objective, may be charged with preceding acts 
in furtherance of the conspiracy." (Emphasis supplied.) 
Industrial Bldg. Materials, Inc. v. Inter-Chemical Corp., 437 
F.2d 1336, 1343 (9th Cir. 1970). This is because “the 
conspiracy is, in effect, renewed each day of its existence." 
Riss & Company v. Ass'n of American Railroads, 170 F. Supp. 
354. 371 (D.D.C. 1959). Thus, a co-conspirator need not 
know "the exact limits of the illegal plan or the identity 
of participants therein." Hoffman-LaRoche, Inc. v. Greenberg, 
447 F.2d 872, 875 (7th Cir. 1971). 

As Mr. Justice Brandeis stated in Board of Trade 
v. United States, 246 U.S. 231, 238 (1918), 

"....Every agreement concerning trade, 

every regulation of trade restrains. To bind, 

te restrain, is of their very essence. The true 

test of legality is whether rescraint imposed 

is such as merely regulates and perhaps thereby 


promotes competitior or whether it is such as 
may suppress or even destroy competition. To 


22 


Se SS ee ee eee eee > 


23148 
Plaintiff's Memorandum in Opposition to 


Motion Respecting Evidence 


deternine that question the Court must 

ordinarily consider the facts peculiar 

te the business to which the restraints 
is applied..." 


a 
The Trustee contends in Count II of its amended complaint 
that the defendants failed to regulate properly the cotton- 


seed oil futures market on the Exchange in 1963; and that, 


as a result, Haupt, was injured. 


Among the activities which the Trustee claims the 


defendants failed to regulate on the Exchange during 1963 
were the trading activities of Allied in cottonseed oil fu- 
tures contracts. While Allied itself was not a member of 
the Exchange during 1963, it did conduct its trading acti- 
vities in futures contracts during all of 1963 through bro- 
kers, who were themselves members of the Exchange, including, 
during the latter part of 1963, Haupt. 

The Trustee contends that defendants, pursuant 
to a limited exemption from the antitrust laws, were 
required to operate the Exchange in good faith. Defen- 
dants not only failed to regulate properly the trading 
on the Exchange during 1963, but most of the defendants 
failed to perform their duties for improper reasons which 
demonstrate wanton, willful, reckless, or bad faith ac- 
tions or failure to act. As a result of this bad faith 
failure to regulate. defendants have violated the anti- 


trust laws of the United States which prohibit contracts, 
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combinations or conspiracies in restraint of trade. In 
other words, defendants' failure to regulate in good faith 
has caused them to lose the limited exemption from the anti- 
trust laws which allow regulators of futures markets to 
restrain trade without subjecting themselves to the penal- 
ties required in connection with violations of antitrust 
laws. See Maryland & Virginia Milk Produce Ass'n, Inc. v. 
United States, 362 U.S. 458 (1968) (Loss of agricultural 
cooperative's exemption from antitrust laws); United States 
v. Fish Smokers Trade Council, Inc. 183 F.Supp. 227 (S.D.N.Y. 
1960) (Loss of union's exemption from antitrust laws). 

More particularly, Klein learned of the facts 
comprising the Harbor Tank Incident in September of 1962. 
The conspiracy alleged in the complaint occurred during 
the summer and fall of 1963. Klein, then, entered the con- 
spiracy with knowledge of the incident. Since Klein's duty 
to disclose his knowledge of the Harbor Taxk Incident was a 
continuing duty, his participation in the conspiracy was 
reinforced by his refusal to disclose the Harbor Tank Inci- 
dent. In other words, since Klein and others had agreed to 
prevent the Exchange from properly regulating itself, Klein, 
furtherance of this agreement, continued to withhold and 
actively suppress material information which, if disclosed, 
would force the Exchange to investigate Allied and DeAngelis. 


This act of suppression is an act in furtherance of the 


eT ee ee er ae 


2316a 
Plaintiff’: Memorandum in Opposition to 


Motion Respecting Evidence 
conspiracy, and is chargeable to the other defendants and 
should be admitted into evidence to be used against them. 
it. INTRODUCTION INTO EVIDENCE OF THE 
FACTS COrWPRISING THE HARBOR TANK 


INCIDENT WILL NOT PREJUDICE OR CON- 
FUSE THE JURY NOR DELAY THE TRIAL 


Bunge and Klein rely on Rule 403 of the Federal Rules 
of Evidence to support their evidentiary objections. As demon- 
Strated in Point I, supra, the facts comprising the Harbor 
Tank Incident do not merely tangentially relate to this action, 
but go to the very heart of it. Bunge and Klein's objections 
must be weighed against the highly probative value of the evi- 
dence. idcCormick On Evidence, §152 at 319-320 (1954). Bunge 
and Klein have not made a showing of prejudice, delay or confu- 
sion which would outweigh the probative worth of the facts com- 
prising the Harbor Tank Incident. 

With respect to the objection of prejudice, Judge 
Weinstein has stated in his treatise that in determining that 
objection 

"the oetter approach on the question 

of admissibility is to view both probative 

force and prejudice most favorably towards 

the proponent, that is to say, to give the 

evidence its maximum reasonable probative 

force anc its minimum reasonable prejudi- 

Cial value." Weinstein's Evidence, 4403[03], 

p. 403-18 (1975). 

The Trustee submits that the relevancy and materiality of 


the facts comprising the Harbor Tank Incident far outweigh 


any possible prejudice. 
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Bunge and Klein argue that admission into evi- 
dence of the facts comprising the Harbor Tank Incident is 
prejudicial because those facts are easy to comprehend and 
would undoubtedly divert the attention of the jury from the 
real issues. They then assert the conclusion; the "evidence 
will, of course, be highly inflammatory...." Suffice it to 
Say, the Trustee knows of no rule of law which excludes evi- 
dence because it is easy to understand. 

The Second Circuit has recognized the discretion 
that a trial judge has to admit or exclude allegedly preju- 
dicial evidence. However, where the evidence, as here, has 
significant probative value, the Second Circuit has upheld its 
admission into evidence. See, e.g., United States v. Ravich, 
421 F.2d 1196, 1204-1205 (2d Cir. 1970), cert. denied 400 
U.S. 834 (1970); United States v. Flynn, 216 F.2d 354, 365 
(2d Cir. 1954).* 

The array of cases cited by Bunge and Klein 
stand for no differcnt proposition. In International Shoe 
Mach. Corp. v. United Shoe Mach. Corp., 315 F.2d 449 (1st 
Cir.), cert. denied, 375 U.S. 820 (1963), a case cited in 
their brief, the First Circuit applied the analysis used 
by the Second Circuit. In that case, the question was the 


admission of “background evidence." 


* See also Household Goods Carriers Bureau v. Terrel, 452 
F.2d 152 (5th Cir.1971), discussed in greater detail in Point 
III, infra. In Terrel, the Fifth Circuit stated that a libe- 


lous Ietter could have a prejudicial effect. Nonetheless, the 
court found the materiality of that evidence outweighed the 
prejudicial effect. Accordingly the letter was held to be 
admitted, 
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"The next question concerns the 
plaintiff's argument that these items 
should have been admitted as "back- 
ground" evidence. 

* * * 

Again we are unwilling to accept 
plaintiff's contention. While plaintiff 
continually stresses the relevancy of these 
matters, relevancy is not the only factor 
to be considered by a court in determining 
the admissibility of evidence of this cha- 
racter. Courts traditionally must weigh 
the probative value of the evidence sought 
to be admitted against the capacity for 
prejudice which the evidence might engender. 
Where the prejudice quotient is high, this 
fact will trequently render inadmissible 
evidence which - from a purely logical 
standpoint - may have a significant proba- 
tive thrust....'[I]£ certain evidential 
material, having a legitimate probative 
standpoint - may have a significant proba- 
tive thrust....'[I]£ certain evidential 
material, having a legitimate probative 
value, tends nevertheless to produce also, 
over and above its legitimate effect, an 
unfair prejudice to the opponent, * * * 
there is good ground for excluding such 


evidence, unless it is indispensable for 


its legitimate purpose.'" (Emphesis supplied) 
The Trustee respectfully submits that the striking 


clarity of the Harbor Tank Incident is iraispensable to show 
Klein's, Bunge's and the Exchinge's failure to regulate. 
The evidence can in no way be construed to be background 


evidence. Further, it should be evident that the legitimate 


probative value of the evidence outweighs any prejudicial 


impact which it may otherwise have. However, to the “xtent 


that any such prejudice might exist, this Court can issue 


proper limiting instructions which will enable the jury to 


assimilate these easily understood facts in passing upon the 


issues in this case. 
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Bunge and Klein assert that the introduction into 
evidence of the facts comprising the Harbor Tank Incident 
will confuse the jury. Of course, just three pages before in 


their brief, Bunge and Klein assert that these very same facts 


“are easy to comprehend."* And indeed they are. The facts 


comprising the Harbor Tank Incident will be succinctly pre- 
sented at trial by one witness. The testimony will not involve 
statistics or other data nor will it involve terms and defini- 
tions tot familiar-to the jury. Certainly the testimony, 

dees not involve the types of evidentiary material, which 

have led courts to exclude them. (See cases cited in Bunge 

and Klein's brief). 

Bunge and Klein also assert that the introduction 
into evidence of the facts comprising the Harbor Tank Incident 
will unnecessarily prolong the trial. Bunge and Klein dis- 
ingenuously argue that their defenses to the Harbor Tank In- 
cident will take “weeks of trial." In support of this con- 
tention, they quote from the Trustee's Application for Approval 
of the Settlement -f the Harbor Tank Incident (which is quoted 
in pertinent part below at.pages 40-42). 

This argument is completely devoid of merit. First, 
it was anticipated by the parties in the New Jersey state court 
* Bunge and Kle‘n assert that collateral issues will be 
raised which will confuse the jury. Wo identification of 
these issues is made. In an event, assuming arguendo that 


happens, the Trustee will gladly accede to this Court's judg- 
ment in disposing of those issues. 
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action aud agreed to in that action's pre-trial order that 
the entire trial would last, at most, two weeks. Second, 

a full reading of the Trustee's Application shows that his 
concern was not with the length of the trial, but with the 
novel issues of law which he asserted in that action. 

Third, two of the defenses raised in the New Jersey state 
court action are not applicable to this action, e.g. failure 
to state a cause cf action upon which relief can be granted 
and statute of limitations. The remaining four defenses 
have been asserted in substance not only by Bunge and Klein, 
but by the other defendants in this action. Accordingly, 
those defenses will be tested regardless of whether the 
facts comprising the Harbor Tank The tdent are admitted into 
evidence. 

Bunge and Klein's entire delay argument is based 
upon their misunderstanding of the relevancy and materiality 
of the facts comprising the Harbor Tank Incident to this ac- 
tion. Such misunderstanding is reflected in the cases cited 
by them in support <t their position. For example, Bunge 
and Klein rely on Olin-Mathieson Chem. Corp. v. Allis- 
Chalmers Mfg. Co., 438 F.2d 833, 838 (4th Cir. 1971) which 


excluded certain evidence as confusing and causing delay to 


the trial. On appeal, appellant argued that the proof should 


have been admitted. The Sixih Circuit rejected this argu- 


ment. Bunge and Klein failed to quote the ¢. tire holding 


2321a 
Plaintiff’s Memorandum in Opposition to 


Motion Respecting Evidence 


of the Court which shows that the excluded evidence was only 
peripherally related, if that, to the issue as trial. 


"Olin-Mathieson's second argument 
contends that the November incident was 
admissible to support its assertion that 
the failure of the protective devices 
after the malfunction occurred materially 
increased the damage in June, and to re- 
fute any assertions to the contrary by 
I-T-E. Since the question of damages was 
not at issue, such proof would have been 
without relevance. The jury had before it 
evidence of the failure of the protective 
deveces as bearing on the issue of liabili- 
ty. Had a verdict been returned against 
I-T-E, the difference in damages between 
the two incidents would have been of pro- 
bative value on the question of what amount 
of damages was attributable to I-T-E. We 
believe that any possible benefit was out- 
weighed by the considerations of the undue 
prolongation of the trial and confusion of 
issues which would have accompanied receipt 
of this evidence." (Emphasis supplied) 


In conclusion, none of the evidentiary objections 
raised by Bunge and Klein outweigh the probative value of the 
facts comprising the Harbor Tank Incident. 

IItI. THE CAUSES OF ACTION ASSERTED IN THE INSTANT 
ACTION ARE COMPLETELY SEPARATE AND DISTINCT 
FROM THOSE ASSERTED BY THE TRUSTEE AGAINST 
BUNGE AND KLEIN IN THE NEW JERSEY ACTION 


In Points II and III of their memorandum of law, 


Bunge and Kleiz,; citing a myriad of cases, assert that the 


admission into evidence of the facts comprising the Harbor 
Tank Incident is barred by the doctrine of res judicata and 


the doctrine preventing the splitting of a cause of action. 
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Bunge and Klein make no effort to define the terms "res judi- 
cata" and "cause of action." And for good reason, since the 
definitions of those terms conclusively establish that neither 


doctrine is applicable in the instant action. 


The doctrine of res judicata* prevents the reliti- 
gation of the same claim between the same parties when there 
has been a prior udgment rendered on the merits of that 


claim. AS ‘ated by the Supreme Court in Com'r v. Sunnen, 


333 U.S. 591, 597 (1947): 


* it should be noted that the doctrine of res judicata is 
often confused with the doctrine of collateral estoppel. The 
distinction between the two was enunciated by the Supreme 


Court in Lawlor v. National Screen Service Corp., 349 U.S. 
322, 326 (1955). 


"The basic distinction between the doctrines of 
res judicata and collateral esioppel, as those 
terms are used in this case, has frequently been 
emphasized. Thus, under the doctrine of res judi- 
cata, a judgment ‘on the merits' in a prior suit 
involving the same parties or their privies bars 

a second suit based on the same cause of action. 
Under the doctrine of collateral estoppel, on 

the other hand, such a judgment precludes reliti- 
gation of issues actually litigated and determined 
in the prior suit, regardless of whether it was 
based on the same cause of action as the second 
suit." 


The doctrine of collateral estoppel is not appli- 
cable because the facts comprising the Harbor Tank Incident 
were never litigated. See Lawlor v. National Screen Service 
Corp., supra, where the Supreme Court held that wnere @ prior 
Suit was settled before trial, the facts giving rise to the 
claim were never actually litigated and the doctrine was not 
applicable. 
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"The general rule of res judicata applies 
to repetitious suits involving the same cause 
Of action. It restS upon considerations of 
economy Of judicial time and public policy 
favoring the establishment of certainty in legal 
relations." 


The application of the doctrine of res judicata operates "to 
prevent the splitting of a single cause of action and the use 
of several grounds for recovery undec the same action as the 
basis for separate suits." Mendez v. Bowie, 118 F.2d 435, 
440 (lst Cir. 1941) cert. denied 314 U.S. 635 (1941). The 
doctrine of res judicata is not applicable because the causes 
of action asserted in the instant action are separate and 
distinct from those asserted in the New Jersey state court 
action. 

Federal law governs the determinaticn of whether a 
cause of action has been split or two separate ones exist. 
Royal Indemnity Comp. v. City of Erie, 326 F.Supp. 571, 573 
(E.D. Pa. 1971). It is a basic principle of jurisprudence 
that "two elements must coalesce before i cause of action 
can exist: (a) a breach of some legally recognized duty 
owed by defendant to the plaintiff; (b) which causes the 
plaintiff some legally cognizable damage." Hodge v. Service 
Machine Company, 438 F.2d 347, 349 (6th Cir. 1971). 

Moreover, it is settled law that “[a] cause of 


action or claim does not consist of ‘facts’, but rather it 


is the ‘wrong' which the facts together compromise." RCA 
Mfg. Co. v. Columbia Recording Corp., 36 F.Supp. 247, 251 
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(S.D.N.Y. 1940) citing Baltimore S.S. Co. v. Phillips, 274 
U.S. 316, 321 (1926;. (Emphasis supplied). See also, Burns 
Bros. v. The Central R.R, of New Jersey, 202 F.2d 910, 91l- 
912 (2d Cir. 1953); Hermann v. Braniff Airways, Inc., 308 


F.Supp. 1094, 1099 (S.D.N.¥. 1969). 


It is equally well-settled that one fact pattern 
can give rise to several causes of action. Unitec States v. 
Pan American Petroleum Co., 55 F.2d 753, 776, ceri. denied, 
287 U.S. 612 (1932),("the same transaction may give rise to 
more than one cause of action.") See also, Household Goods 
Carriers Bureau v. Terrel, 452 F.2d 152, 157 (5th Cir. 1971); 
Altherton v. Anderson, 86 F.2d 518, 521-522 (6th Cir. 1936); 
Bankers Trust Comp. v. Pacific Employers Insur. Co., 282 F.2d 
106, 110 (9th Cir. 1960); Woodbury v. Porter, 158 F.2d 194, 
195 (8th Cir. 1946). Litigants need not assert all causes 
of actions available to them in one proceeding. See, €.g.-, 
Household Goods Carriers' Bureau v. Terrel, supra; Velsicol 
Corp. v. Hyman, 103 F. Supp. 363, 366-367 (D. Col. 1951) and 
cases cited therein. 

An examination and comparison of the complaints filed 
in the instant and New Jersey actions shows that the causes 
of action asserted in each are separate and distinct from one 
another. 

As this Court is well aware, in Novemwer, 1969, the 


Trustee served an amended complaint upon the Exchange; the 


QIBLY. 
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New York Produce Exchange Clearing Association ("Association"); 
Klein and several other defendants ("defendants"). The amended 
complaint contains three independent claims for relief. The 
first under the Commodity Exchange Act (7 U.S.C. §§1-17(a)), 
the second under federal antitrust laws (15 U.S.C. §1 et seq.), 
specifically Section 1 of the Sherman Act, and the third under 
the Federal Bankruptcy Act, specifically Section 70 (11 U.S.C. 
§110 (e)). 

More particularly, Count I alleges that under the 
Commodity Exchange Act ("Act"), a cottonseed oil futures con- 
tract may only be traded on an exchange designated as a “con- 
tract market" by the Secretary of Agriculture. It is further 
alleged that, as a condition of its designation, the Exchanye 
was required by the Act to regulate the market and prevent 
certain types of activity so as to maintain an orderly market 
for cottonseed oil futures contracts; to prevent sudden or 
unreasonable fluctuations in price; to prevent undue and 
undesirable specuiat‘ve activity; to prevent manipulation 
of prices and cornering or attempts to mai.ipulate prices or 
to run a coruer; to insure fair practice and honest dealing 
on the Exchange; and to operate the Exchange and the Associ- 
ation in a just and equitable manner. 

Finally, it is alleged that by virtue of the acts 


and failures to act set forth in subparagraph A-2 of para- 


graph 56 of the amended complaint, and in derogation of their 
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Statutory duties and obligations, defendants failed to regu- 
late the market and ‘to orevent the types of activities des- 
Cribed therein. 


C.unt II of che am ded complaint realleges the 


facts and further alleges © these facts constitute viola- 
tions of the antitr'st lavs, specifically Section 1 of the 
Sherman Act. Th: ‘ » -aleged that beginning in or about 
the summer of l.- ._. vlants engaged in a combination and 


conspiracy in unreasonvole restraint of trade and commerce in 
cottonsee1 oil and cottonseed oil futures contracts by con- 
bining, conspiring and agreeing among themselves to, among 
other things, abdicate their statutory duties and obligations; 
te present the prices of cottonseed oil futures contracts on 
the Exchange from reflecting the general value of the commodi-: 
ties; to control and fix prices of said contracts from and 
after November 14, 1963, by allowing prices subsequent to 


that date to decline to a predetermined level; and to permit 


certain of the defendants to profit from thear transactions 


and pretect themsclves from the financial loss whic.. they 


placed upon 8aupt. 

® It is further alleged that said combination and 
conspiracy and tne acts committed and omitted in furtherance 
thereof were not ‘done in good faith or in a fundamentally 
fair manner, 


Count III arises under the federal ban‘ruptcy law 
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and realleges the facts which give rise to Counts I ana II. 
It is brought against the Exchange and the Association on the 
ground that: 

“The transfer of $12,000,000, made or 

suffered by Haupt te the Association is frau- 

dulent as against creditors of Haupt and null 

and void under applicable provisions of federal 

law." (11 U.S.C. §110(e)). 

Thus, the present action is comprised of three sepa- 
rate cause» of action arising from violations of three separate 
federal statues. None of these causes of action was asserted 
by the Trustee in his action against Bunge and Klein in New 
Jersey. Nor was the cause of action asserted in the New Jersey 
action asserted in the instant action. The New Jersey action 
was an action grounded in tort. A brief examination of the 
history of that action demonstrates, that while certain under- 
lying facts may relate to both actions, the cause of action 
asserted by the Trustee in New Jersey is not now, nor has it 
ever been, asserted in this action. 

In accordance with Order of Edward J. Ryan, Bank- 
ruptcy Judge, dated July 8, 1968, a companint:. naming as de- 
fendants Bunge Co:poration and Walter Klein, was filed in the 
Superior Court of New Jersey, Law Division, Essex County on 
August 9, 1968 (the “The New Jevaee action"). The complaint 


in the New Jersey action sought to recover damages for the 


tortious injuries sustained by the Bankrupt as a result of 


Bunge and Klein's failure to disclose, and their subsequent 
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suppression of, knowledge of the false and frauduient acti- 
vities of Allied Crude Vegetable Oil Corporation. 

Eleven separate counts were asserted in the New 
Jersey complaint. In each of the first ten counts compen- 
satory damages were sought relative to particular ware- 
house receipts issued, or purportedly issued by Harbor Tank. 
Although Harbor Tank had certain storage tanks licensed by 
the Exchange, the tanks involved in the New Jersey action 
were not among them. Total compensatory damages sought 
was $4.1 million. In the eleventh count, punitive damages 
were sought. 

On September 10, 1968, shortly after the filing 
of the com) laint, Bunge and Klein served a notice removing : 
the action from the Superior Court of New Jersey, Law 
Division, Ef ~° County, to the United States District Court 
for the Dist “ of New Jersey. On October 18, 1968, Bunge 
and Klein filed their answer to the oebobaint denying 
the eleven causes of action and raising six affirmative 


defenses.* 


* Bunge and Klein at the time of the filing of their 
answer were, of course, aware that the Trustee had pre- 
viously commenced the instant action in 1966. Signifi- 
cantly, neither Bunge nor Klein raised as a defense to 
the New Jersey action that the Trustee had split a cause 
of action. 
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The Trustee, on November 14, 1968, moved to remand 
the action tq the New Jersey state court. On March ll, 1969 
the District Court ordered the actiuns remanded to the 
Superior Court of the State of New Jersey. The District 
Court specifically held: 


“This court is of the opinion and 

so rules that the basis for this action 

revolves about the tortious conduct of the 

defendant rather than the validity or con- 

struction of a federal statute."* (Emphasis 

supplied). 

Following remand, the parties conducted pre-trial discovery in 
the New Jersey action. 

On March 23, 1973, a pre-trial conference was held 
before Judge Kimmelman, the presiding judge, at which it was 
stipulated between the parties that all pre-trial testimony 
taken in all related proceedings, including the instant action, 
could be used in the prosecution and defense cf the New Jersey 


action. It was recognized by the parties that evidence given 


in other proceedings was also relevant to the causes of action 


asserted by the Trustee in the New Jersey action. The Judge 
ordered that proposed stipulated facts be submitted by each 


side and that trial memoranda also be submitted. 


® It is also Of Significance that the Trustee's three 
causes of action in the instant action are all based on 
federal statutes raising questions of federal law. 


< 
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In April, 1973, tne Trustee submitted his pro- 


posed stipulated facts and conclusions of, law. The Trustee 
asserted in his conclusions of law cnat: 


"The legal contentions of plaintiff 
are (a) prima facie tort--defendants inten- 
tionally injured Haupt without justification; 
(b) fraud--defendants actively concealed the 
fraudulent activities of Allied; (c) viola- 
tion of statutory obligation -- both the laws 
of the United States and New Jersey make it a 
crime to conceal a felony; (d) unnamed tort-- 
tort liability can be imposed in the event of 
forseeable harm to “established protected 
interests" for conduct purposively corrupt by 
conventional standards, conduct intentional as 
to consequences or conduct utilizing vicious 
means as determined by conventional standards; 
(e) negligence -- a duty exists where an actor 
acts with knowledge of peculiar conditions 
which create a high degree of risk of inten- 
tional conduct; (f) intentional tort-- defen- 
dants intentionaliy interfered with the 
interests of others; (g) wanton misconduct-- 
defendants showed a conscious indifference to 
the consequences of its activities." 


The Trustee's trial brief--only selective portions of which 
are included in Bunge and Klein's motion papers--supporting 
these theories, was filed on June 1, 1973. 

A second pre-trie’ conference with Judge Kimmelman 
was held on Friday, May 11, 1973. At that time, the Judge 
entered a pretrial order which stated that the nature of 
the action was a "{tJort action by Trustee in Bankruptcy of 
Haupt: against defendant corporation and its president, generally 
based upon “~~ .Julent concealment of knowiedge concerning 


activities oi: A ‘isd Crude Vegetable Oil and Anthony DeAngelis." 
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The pre-trial order was signed not only by Judge Kimmelman, 
but by counsel for both parties. 

Before trial was held, the parties agreed to settle 
the action as between them. A stipulation of settlement, 
subject to the approval of the Bankruptcy Court, was agreed 
to by the Trustee, Bunge and Klein in or about October, 1973. 
That stipulition provides in pertinent part: 

" NOW, THEREFORE, it is hereoy stipulated 

and agreed by and between the undersigned as 

follows: 

l. Bunge shall pay to the Haupt Trustee, the 

sum of SEVEN HUNDRED FIFTY THOUSAND DOLLARS 

($750,000.00) in full and complete settlement, 

discharge and satisfaction of Bunge and Klein 

of and from any and all claims or causes of 

action asserted by him against Bunge and Klein 

in the Harbor Tank action.’ This stipulation 

shall not release, settle, compromise, dis- 

charge or satisfy any rights or claims of the 

Haupt Trustee against persons other than th 

released parties and on the terms hereof." 

A release was also executed by the Trustee *-leasing Bun,.: and 
Klein "from any and all claims asserted by him in the “irbor 
Tank [New Jersey] action." 

On December 10, 1973, the Trustee applied to the 
Bankruptcy Court for authorization to compromise and settle 
the New Jersey Action. The Application~--from which Bunge and 


Klein also selectively quote--states in pertinent part: 


"5. In substance, the [New Jersey] action 
seeks to recover damages from Bunge and Klein, 
the latter being the President of Bunge, in 
the sum of $4,017,500, representing moneys Haupt 
had advanced to Allied, the repayment of which 
w. % allegedly secured by warehouse receipts. 
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The warehouse receipts involved were issued by 
Harbor Tank Storage Company, Inc. ("Harbor 
Tank"). As set forth in the complaint, it is 
contended that but for the concealment by 
Bunge and its Chief Executive Officer of the 
fraudulent activities of Allied relative to 
the issuance of warehouse receipts by Harbor 
Tank and other criminal activities of Allied 
and Mr. DeAngelis, Haupt would not have sus- 
tained the damages set forth in the complaint. 


val Bunge and Klein have denied any 
and all liability to Haupt in connection with 
the Harbor Tank varehouse receipts. The defen- 
dants have denied all of the material allega- 
tions of the compaint. A copy of the pending 
answer is annexed hereto as Exhibit "Cc". 


"8 Annexed hereto as Exhibit "D" is the 
brief of applicant as submitted to the Superior 
Court of the State of New Jersey, in anticipa- 
tion of the forthcoming trial of the Bunge action. 
Exhibit "E" is a copy of the brief of the defen- 
dants. Said Exhibits illustrate the legal and 
factual issues in dispute in relation to the 
pending controversy. 


"9. Applicant's claim against Bunge and 
Kiein is predicated on the following legal theo- 
ries: (a) prima facie tort, in that the defen- 
dants intentionally injured Haupt without 
justification; (b) fraud, in that defendants 
actively concealed the fraudulent activities of 
Allied; (c) violation by defen’ants of statutory 
Obligations under the laws of the United States 
ang New Jersey in respect of the concealment of 
the commission of a felony; (d) general tort lia- 
bility on the basis of foreseeable harm resulting 
from conduct purposively corrmpt by conventional 
standards, conduct intentional as to consequences 
Or conduct utilizing vicious means as determined 
by conventional standards; (e) failure to perform 
in light of a duty to act imposed with the know- 
ledge of peculiar conditions which created a,» 
high degree of risk to others; (f) intentional 
tort; and (g) wanton misconduct on the part of 
Bunge and Klein reflecting a conscicus indif- 
ference to the consequences of their actions 
which would probably result in injury and harm to 
others. : 
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"10; As reflected by the annexed Exhibits 
"D" and “E", Bunge and Klein sharply dispute 
appiicant's contentions and allegations of fact. 
It is contended by the defendants that Bunge was 
defrauded by Allied and Mr. DeAngelis. Defendants 
challenge the credibility of ur. DeAngelis and 
other witnesses. It is asserted that Bunge and 
Klein are innocent victims of the Salad Oil 
Scandal. 


wide The contentions of Bunge and Klein 
further assert that any loss suffered by Haupt 
was caused by the ‘wanton and reckless negligence, 
dishonesty, fraud or criminality of Haupt's part- 
ners and employees'. It is submitted on behalf 
of the defendants that Haupt was guilty of mis- 
conduct and contributory negligence and, there- 
fore applicant is precluded from any recovery. 


"12% Defendants further contend that 
Haupt was a mere ‘conduit' and that its only 
interest in the transactions involved was as a 
means to allow financial institutions to lend 
money to Allied. Thus, it is submitted that 
“Haupt put up no money of its own, and willingly 
turn over the securities represented bv the 
warehouse receipts to the banks, who were the 
real parties in interest to the transaction. 


"13. Defendants also deny the existence 
of any duty on their part to Haupt, either at 
common law or pursuant to any applicable statute. 
Defendants note that Haupt's relationship with 
Alliea arose subsequent to the so-called Harbor 
Tank incident. 


"14. Defendants have interposed a panoply 
of defenses as well as arguments of estoppel 
based upon applicant's contentions in the action 
instituted by him against The Fidelity and 
Casualty Company of New York. It is unnecessary 
for the purposes of this application to elabo- 
rate a’ length upon the various contentions 
and defenses. It is self-evident that the 
pending action presents sharply disputed issues 
of fact and law. Many of the q.estions which 
would be presented co the Court are matters of 
novel impression." 
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Approval for the settlement was given by the Bankruptcy Court. 

As is clear from the brief history given above, it 
was always understood by the Trustee, Bunge and Klein that 
the Trustee's cause of action asserted in the New Jersey action 
was based upon a tort. It was also understood that the causes 
of action asserted in the instant proceeding are separate ar. 
distinct from the tort cause of action. Thus, the doctrine 
of res judicata is not here applicable. Lawlor v. National 
Screen Services Corp., supra. Nor has there been a splitting 
of a cause of am on. Dempsey v. D.B & M. Oil & Gas Co., 112 
F. Supp. 408, «2-413 (E.D. Ker. 1953). 

The courts have consistently held that where, as 
here, one wrongful act is the subject of two or more separate 
and distinct causes of action that evidence relating to the 
wrongful act is admissible to support both causes of action 
even if one cause of action had already been judicially deter- 
mined. See, e.g., Woodbury v. Porter, supra. Household Goods 
Carriers' Bureau v. Terrel, supra and cases cited therein. 

Tne rule is best illustrated in the Terrel* case, a 


case squarely on point. There the defense raised sought to 


* The Terrel case specifically distinguishes Norman Tobacco 
& Candy Co. v. Gillette Safety Razor Co., 295 F.2d 30 (5th Cir. 
1961), relied upon by Bunge and Klein, because that case "held 
that res judicata barred plaintiffs from bringing a second suit 
based on the same ‘cause of action' as an earlier suit." 452 
F.2d at 157, note 1l. Bunge and Klein's other cases are dis- 
tinguishable for the same reason. 


—— + - =a 
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exclude certain evidence on the basis of the doctrine of 

res judicata. Prior to th action, the plaintiff had 
commenced an action based upon a tort (libel) which was ulti- 
mately settled. Plaintiff brought the second action assert- 
ing violation of the anti-trust laws. At the trial of the 
anti-trust action, plaintiff sought to introduce as evidence 
the letter which gave rise to the libel. The Fifth Circuit 
disposing of the defendant's argument that evidence should 
have been excluded on the grounds of res judicata stated: 


"At trial and on the original appeal, 
appellants took the position that the 
Wyche letter was inacmissible in its 
entirety because it had been the subject 
of litigation in the previously settled 
libel suit and, therefore, under the doc- 
trine of res judicata, was not a proper 
subject of litigation in a second suit. 
We cannot accept this contention. The 
majority of the original panel concluded 
that subject to the limitations mentioned 
in the opinion, the l=tter was indeed 
admissible in evidence in the a titrust 
suit. Moreover, it is well established 
that in a proper case one wrongful act 


may be the subject of two or more sepa- 
rate and distinct causes of action. In 


the instant case, for example, the 
letter plainly represented the invasion 
Of two separate and distinct primary 
rights, the one a personal right not to 
be subjected to libelous statements, anc 
the other a business right to enter com- 
petitron freeiy. Thus, we conclude that 
the letter and its libelous nature were 
properly admitted to show an intention 


or a scheme to restrain trade, the prior 
libel suit notwithstanding. Id. at 157. 


44 
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Since this action involves different causes of action from 


that asserted in the New Jersey action, it is clear that res 


judicata and splitting a cause of action are doctrines not 


here applicable. 
CONCLUSION 
For all the foregoing reasons, Bunge and Klein's 


motion should be denied in its entirety. 
Respectfully submitted, 


WEIL, GOTSHAL & MANGES 
Attorneys for the Trustee 
767 Fifth Avenue 

New York, New York 10022 


Of Counsel: 
Joel B. Harris 
Lawrence D. Bernfelad 
Robert A. Weiner 
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HARVEY R. MILLER, as Trustee in 
Bankruptcy of IRA HAUPT & CO.,'a 
Limited Partnership, Bankrupt, 
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-against- 
NEW YORK PRODUCE EXCHANGE, et al., 


Defendants. 


PLAINTIFF'S MEMORANDUM IN OPPOSITION 
TO THE DEFENDANTS' MOTIONS FOR A 
DIRECTED VERDICT 


Preliminary Statement 
This memorandum is submitted in opposition to the 
motions for a directed verdict made by defendants herein 
pursvant to Rule 50(a) of the Federal Rules of Civil Pro- 


cedure. 


Plaintiff respectfully submits that the evidence 


presented by plaintiff on plaintiff's direct case establishes 


Plaintiff's Memorandum ‘ _ pyosition to 
Motions for a Directeu V ~rdict 


that defendants failed to regulate the New York Produce 
Exchange «che “Exchange") during 1963; that defendants’. 

fe ure constituted either reckless or bad faith dis.czard 

of fiduciary and statutory duties imposed upon the Execnange and 
the defendant members of its Board of Managers; chat the bad 
faith failure of certain defendants has made these defendants 
subject to the purview and the penalties of the antitrust laws; 


and that the foregoing failure of the individual defendants 


to regulate the Exchange during 1963 is attributable both to 
the Exchange itself and to the respective corporations o.: 
partnerships employing the individual defendants during 1963. 
Defendants’ motions for directed verdicts ignore 
the clear standards which are to be applied upon such motions. 
The United States Supreme Court has stated that only "when 
the evidence is such that without weighing the credibility 


of the witness there can be but one .:asonable conclusion as 


to the verdict" should a verdict = directed. Brady v. 


Southern Ry. Co., 320 U.S. 476, 479 (1943); accord, Bigelow 


v. Agway, Inc., 505 F.2d 551 (2d Cir. 1974); Armstrong v. 
Commerce Tankers Corp., 423 F.2d 957 (2d Cir. 1970), cert. 
denied, 400 U.S. 833 (1971). 


In making this determination, the Court must view 


the evidence in the light most favorable to the non-i.ovant 
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and must give the non-movant "the benefit of all inferences 


which the evidence fairly supports, even though contrary 


inferences might reasonably be drawn." Continental Ore Co. 
v. Union Carbide Corp., 370 U.S 6° 696 (1962); Bigelow v. 
Agway, Inc.. supra; ‘ Connor v. Peunsylvania R.R. Co., 308 

F.2d 911 (1962) 

In this Circuit the question of the scope of 
review of the evidence is settled. The Second Circuit rule 
is that the court must consiuer all evidence in support of 
the non-mcvant's position and "evidence unfavorable to it 
may be considered only if that evidence stands uncontradicted 
and unimpeached." Bigelow v. Agway, Inc., 506 F.2d 551, 554 
(2d Cir. 1974); accord, Simblest v. Maynard, 427 F.2d 1, 5 
(2d Cir. 1970). The Court should not view as uncontredicted 
and unimpeached, that evidence prope~ly the subject of 
defendant's direct case which plaintiff has not had the 


opportunity to rebut. E.g., Continental Ore Co., v. Union 
Carbide Corp., Supra; Bigelow v Agway, Inc., supra; O'Connor 
ee ee a pera tas a 
v. Pennsylvania R.R. Co., supra. 


% At thir stage of the proceeding plaintiff would call to 
the Court's attention that the Court has on several occasions 
allowed the scope of -ross-examination to go beyond that of 
plaintiff's direct exumination in an effort to expedite the 
trial and avoid unnecessary inconvenience to several witnesses. 


(cont. ) 
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(cont. from previous page) 

Thus, the defendants have been allowed to go beyond the 

scope of direct in their readings of the depositions of 

Messrs. Preston and Berg. In the interesc of avoiding the 
necessity of recalling defendants Anderson, Klein and Vogel, 
the Court has also permit: <: the scope of their cross- 
examination to be expanded. Plaintiff asserts that much of 
this evidence, ‘particularly evidence directed at proving 
Haupt's misconduct. should have been brought out in defendants' 
direct case. Defendants claim that there is uncontradicted evi- 
dence on the record that should be considered on their motions 
to dismiss., However, to the extent that there is any such 
uncontradicted or unimpeached evidence of an unfavorable 
nature to plaintiff, it is a matter of record as a result of the 
jucicious effort of the Court to expedite the overall trial, 
supplemented by the virtually complete control over these 
witnesses exercised by the defendants. It is and has been 
plaintiff's int2ntion to contradict and/or impeach this evi- 
dence in its rebuttal case. Plaintiff thercfore contends that 
it would ‘¢ improper and manifestly unfair for the Court at 
this time to view this evidence as uncontradicted and unim- 
peached. 


It is, therefore, respectfully submitted that the 
Court should give the plaintiff the benefit of all reasonable 
inferences from the evidence, and may only consider unfavorable 
evidence which is both uncontradicted and unimpeached and 
within the scope of the plaintiff's direct case. 
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POINT I 
PRIOR TO NOVEMBER 14, 1963, THE NEW YORK 
PRODUCE EXCHANGE AND THE DEFENDANT MEMBERS 
OF ITS BOARD OF MANAGERS FAILED TO REGULATE 


PROPERLY THE COTTONSEED OIL FUTURES MARKET 
ON THE EXCHANGE 


During 1963, the New York Produce Exchange ("Ex- 
change" or "Produce Exchange") and the defendant members of 
its Board of Managers failed to regulate the: Exchange in a 
manner which promoted fair practice and honest dealing and 
prevented the occurrence of a disorderly market and a mani- 
pulation of prices on the Exchange. The defendants' failure 


to regulate was, at least in part, reflected in their failure 


(1) to keep informed with respect to pertinent market condi- 


tions; (2) to investigate, or to cause an investigation to 
‘ be made, when warning signs of questionable or unusual 
market behavior came to their attention, or reasonably should 
have come to their attention in the performance of their 
duties as managers; (3) to act, or to direct that meaningful 
re 
. regulatory action be taken to prevent an actual price manipu- 
lation and a clear threat of a disorderly market; (4) to 
avoid conflicts of interest and (5) to refrain from realizing 


or attempting to realize pecuniary gain for themselves or 


their respective employers at the expense of those who 
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traded on the Produce Exchange, all in contravention of their 


regulatory responsibilities. See, Harman v. Willbern, 374 


Supp. 1149 (D.Kan. 1974). 
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At all times during 1963 and prior 
to November 14, DeAngelis and Allied 
were manipulating prices on the 
Exchange and creating other un- 
healthy market conditions 


At all times during 1963 and prior to November 14 
of that year, Allied Crude Vegetable Oil Refining Corp. 
("Allied" or “Allied Crude") and its president, Anthony 


DeAngelis, were engaged in a manipulation of prices of 


cottonseed oil futures contracts traded on the Exchange. 


(DeAngelis, Tr. pp. 2792-2797, 2882; Gittleman, Tr. pp. 
3076-7; Gray, Tr. p. 4351)* This price manipulation carried 
with it a distinct threat to orderly marketing conditions 
and the integrity of contracts traded on the Exchange (Gray, 
Tr. pp. 4395-7) and a consequent threat of a squeeze in the 
near contract month during and after July, 1963. 

Plaintiff has presented expert testimony that a 
price manipulation involves the taking or hoiding of futures 
prices to an artificial level by deliberate action. (Grav, 
Tr. p. 4345). Expert testimony further has defined a disor- 
derly market as one in which futures trading does not proceed 


in a manner reflecting the steady flow of supply and demand, 


* All references to testimony herein are made to the trial 
transcript'in this action and will be designated "Tr., p. 

All references tc witnesses will be to the last name oi the 
witness. 
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(Gray, Tr. p. 4345). And futures contracts which are held for 
a manipulative purpose or acquired in an illegal manner. lack 
intepsrity. (Gray, Tr. p. 4346) 

Mr. DeAngelis accomplished the fcregoing through a 
series of steps dius cvaneabeiods thee included a) buying 
large numbers of futures contracts in a general effort to 
support and sustain prices; (DeAngelis, Tr. pp. 2792-2797, 
2957; Gray, Tr. pp. 4394-6, 4400); b) placing ™, orders at 
or near the market close, at the end of a trading day, speci- 
fically to support and sustair market prices (Gittleman, Tr. 
pp. 3706, 3704; Fontana, Tr. pp. 1087, 1088; Gray, Tr. pp. 
4399-4400); and c) a scheme to sustain market prices and 
avoid selling the long futures position which Mr. DeAngelis 
had accumulated. Mr. DeAngelis would do this by stopping 
registered warehouse receipts tendered for delivery and 
paying for these receipts, which he ‘could not otherwise 
afford, by pledging them to others in a series of loan 
transactions consummated as part of ex-pit trades. (DeAngelis, 
Tr. pp. 2822-2824, 3029; Gittieman, Tr. pp. 3082-3084; Gray, 
Tr. p. 4360). 


These ex-pit transactions took the following form 


and had the following effect: 


ba DeAngelis first accumulated an inventory of 


registered warehouse receipts by standing for delivery 
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in an attempt to support market prices. (DeAngelis, 

Tr. pp. 2815-2819; See Gray, Jr. pp. 4395-6). Since 
DeAngelis neither could afford to buy these receipts nor 
did he have contractual commitments for the oil represented 
thereby, this practice was not economically sound. ‘Rather, 
it was intended for the purpose of avoiding a sale of 
Allied's near month long position, with the consequent drop 
in market prices. (DeAngelis, Tr. pp. 2815-2819). 

2. As Allied entered the delivery period for a 
contract month, early deliveries would lead to a retender- 
ing of large numbers of delivery notices, and a consequent 
price depression. (Gray, Tr. p. 4440). In order to 
prevent futures prices from falling Allied either would 
have to stand for delivery or constrict the deliverable 


supply of oil. Allied accomplished the latter by 


taking the inventory of registered warenouse receipts 


off the market (i.e., by placing it in the hands of 

lenders, as loan collateral). (Gray, Tr. pp. 4389-90). 

Any other action by Allied, including an actual sale of 

the registered oil, would have depressed cottonseed oil 
futures prices. (Gray, Tr. p. 4391; DeAngelis, Tr. Pp. 2817; 


Gittleman, Tr. p. 3083). 


. . 7 
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3. DeAngelis arranged for loans to be made to 
Allied in the guise of a sale of registered warehouse 
receipts by Allied to a lender such as Bunge Corpora- 
tion ("Bunge"). (DeAngelis, Tr. pp. 2839, 2840). 
Allied had a similar arrangement with Continental Grain 
Company ("Continental") (DeAngelis, Tr., p. 2780). 
It was not intended that the ownership of this cash 


oil represented by the "sale" of registered warehouse 


receipts in thes: “ransactions would actually change 


hands. (Gray, Tr.p. 4385). 

4. DeAngelis insured his lenders against risk of 
loss by engaging in a charade taking the form of an ex- 
pit sale of registered warehouse receipt loan collateral 
to his lenders. In such a transaction, both DeAngelis 
and the lender would report the ex-pit sale to the 
Exchange as involving an actual change of ownership of 
-cash oil. These ex-pit eeadse insured that DeAngelis’ 
Yenders could be fully hedged against risk of loss due to 
fluctuation in the value of the registered warehouse 


receipt collateral (DeAngelis, Tr. pp. 2853, 2844; 


Gittleman, Tr. pp. 3082-3). The purpose and effect of 


these ex-pit transactions was not to transfer ownership 


of the registered warehouse receipts. (Gray, Tr. pp. 
4388, 4393). 
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(denied by defendants but supported fully by the pattern 
of these ex-pits) (see Gittleman, Tr. p. 3084, 3085, 3091- 
3094; see also Gray, Tr. pp. 4385, 4387), Allied would : 
engage in a subsequent ex-pit transaction prior to the 
delivery date of the futures contract involved in the 
original ex-pit: In this second transaction, the 
warehouse receipt collateral would make a "round-trip" 
back to Allied. This would happen when Allied “bought 
back" the collateral and sold offsetting futures con- 
tracts to its lenders to undo the ex-pit hedge set up 

in the original transaction, (DeAnp: lis, Tr. pp. 2822, 
2823, 3052; Gittleman, Tr. pp. 3084, 3085, 3091-3094, 3100). 

6. On a number of occasions, Allied would not 

have sufficient. funds to repay ex-pit loans when they 
came due. In some instances, Allied would either 

pledge the warehouse receipts to anccher exporter who 
woul | ;zy the previous lender (Exs. 234-5 in cot hinen’. 
and take over the ceipts accompanied by a new ex-pit 


trede in a more distant month (DeAngelis, Tr. P- 2818-2821, 


2823), or Allied would simply "roll-over" the loan with the 
same lender in a further series of ex-pit transactions. 


Thus, for example, if Allied couJd not repay 4n ex-pit 


* All references to plaintiff's exhibits in evidence in this 
‘action will be designated "Ex. in evidence." 
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loan, secured by 500 registered warehouse receipts, 
prior to the delivery period of the futures contracts 
involved on the original ex-pit loan agreement, Allied 


would take the following steps: 


a) Allied would engage in a "round-trip" trans- 


action as described above; 


b) simultaneously, Allied and the lender would 

engege in a second ex-pit transac*ion designed to 

return the loan collateral tu the lender and 

extend the date of repayment of Allied's loan. 
(DeAngelis, Tr. pp. 2864-2866, 2869, 2870; Gittleman, 
Tr. pp. 3084, 3085, 3091-3094, 3100). 

r The effect of such “roll-over” transactions, 
inter alia, was to create a churning effect on trading 
volume (e.g., 500 contracts invoived in two ex-pit 
transactions comprising a roll-over would be reported 
as trades involving 1,000 futures contracts and equiva- 


lent amounts of cash oil. In fact, however, no cash 


12 


trading daurine [4YAst 


23558 
Plaintiff's Memorandum in Opposition to 


Motions for a Directed Verdict 


oil would actually change hands, and an artificial 
picture of market activity and market interest would 
be created.) 

8. The ex-pit loan arrangement which allowed 

Allied to stand for delivery of registered oil without 
having independent financial resources to pay for this 
oil enabled Allied to continue to stand for increasing 
numbers of davtvecinn as part of this price support 
scheme. 

(See generally, Gray, Tr., pp. 4351-4671). 

Not only were DeAngelis and Allied engaging in an 
actual price manipulation on the cottonseed oil futures 
market during 1963, but the huge concentration on the long 
side of the market built up by DeAngelis in his effort to 


sustain prices was, in and of itself, a danger to orderly 


marketing. (Gray, Tr. p. 4401; plaintiff's Exhibit 133 in 


evidence, a chart summarizing the percentage of the total 
open interest on the New York Produce Exchange held by 
Allied). 

Concentration of such a large position in the 
hands of one interest is dangerous in and of itself, for the 
actions taken by that one person can definitely impact on 


price. Moreover, the financial stability of the market 
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becomes increasingly dependent on stability of a single 


interest (Gray, Tr. pp. 4401-02) and that is exacerbated 


when that interest is speculating rather than hedging. In 


fact, Mr. DeAngelis has testified that Allied was not a 
hedge, but was speculating during this period (DeAngelis, 
Tr. p. 2796). This danger carried with it both the potential 
for a squeeze in the near contract month, since at least 
July 15, 1963. (Ex. 133 in evidence) and the threat of collapse 
of the cottonseed oil futures market -- a threat that was 
realized in November of 1963. The build-up of position by 
DeAngelis finally culminated on November 14 when he held 5428 
of the 5533 long December contracts (Ex. 1 in evidence). At 
the same time, when there were only 3,200 registered ware- 
house receipts outstanding (Ex. 249 in evidence) Allied 
owned at least 2500 of them (Ex. 41 in evidence; Gittleman, 
Tr. p. 3104). 

Based upon the foregoing, it is evident that 
Allied possessed the distinct potential to squeeze the 
market as the delivery period on the near month contract 
approached. In light of the size of DeAngelis' December 
futures position and the number of registered warehouse re- 
ceipts which he then owned, it became readily apparent that 


the shorts would have to pay a premium to cover their position 
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if Allied chese to stand for delivery. Time and costs were 
coming together in such a manner that the shorts could not 
arrange a) to determine whether there was sufficient unused 
licensed warehouse capacity; b) alternatively, to secure li- 
censes for additional warehouse space; c) to refine cottonseed 
oil to meet the specifications of the futures contract 
traded on the Exchange; d) to ship oil to a licensed ware- 
house where the oil would then be in deliverable position; 
and e) to take all of the foregoing steps at a cost that 
would alleviate the need to avail themselves of the less 
cumbersome alternative: taking an offsetting long position 
at a premium otherwise unjustified by the normal flow of 
supply and demand. (DeAngelis, Tr. pp. 2911-2912). This 
situation eased the essence of market congestion. (See Findings, 
Order of Secretary of Agriculture Under Section 5a(4) of the 
Commodity Exchange Act Hearing Docket, C.E.A. No. 2). Here, 
plainly, was the threat of, and the potential for, a squeeze 
in the near month. 

On November 19, however, when DeAngelis decided 
to give up his scheme and declare bankruptcy (DeAngelis, Tr. 
pp. 2887-2889) the house of cards sustained by the Allied price 
manipulation collapsed, and along with it the cottonseed 


oil futures market on the Exchange. 
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All of the foregoing represent conditions which 
the New York Produce Exchange, its officers and its Board of 
Managers were charged with preventing during 1963, 7 U.S.C. 
§7(d); Exchange By-Laws, Section 67, 67a, 68; (Ex. 55 in 
evidence); Exchange Cottonseed Oil Trading Rules 3, 4, 5 


(Ex. 56 in evidence). 
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B. Prior to November 14, 1963, the 
Allied price manipulation was 
manifest in various market indi- 
cators which served as warning 
signs that unusual activity was 
occurring on the New York Produce 


Exchange 


The Allied price manipulation and related activity 
manifested itself in various warning signs. The testimony 
adduced during the course of the trial supports plaintiff's 
contention that certain market indicators clearly presented | a. 
warning signs which should have triggered a duty, owed by 
the members of the Board of Managers of the Exchange, to 
investigate the unusual conditions prevailing pe the cotton- 
seed oil futures market (Dahl, Tr. Pp. 726-27, 730-31, 733- 
34, 790-92). An investigation of ex-pit trades should have 
been made from May, 1963 forward (Gray, Tr. p. 4428); and a 
general investigation should have occurred no later than 
early August, 1963. (Gray, Tr. p. 4445) 

The testimony further demonstrates, at minimum, 
that the kev members of the Board, who comprised its Execu- 
tive Committee, either a) observed such market indicators, 
but acted in reckless disregard of these indicatcrs in 
failing to carry out their regulatory duties; or b) were so 
grossly negligent that they never learned of these warning 


signs. 
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In brief, the pertinent market indicators sup- 
ported the following observations which should have been 
made during 1963: 

| Volume of trading 

During 1963, volume of trading on the Exchange had 
increased substantially in comparison to prior years. The 
sharp increase in trading activity was particularly noticeable 
during the summer months of 1963. (Ex. 122 in evidence). 
In 1963, there was an unusual increase in volume of trading 
which resulted from 35,000 ex-pit trades reported as Type 6- 
B trades (Dahl, Tr., pp. 782, 784) .* 

2. Size of Open Interest 

As in the case of trading volume, the open interest 
had increased in size during 1963. During the months of 
June, July and August, the size of open interest was sub- 
stantially higher that it had been duving the prior three 
years (Ex. 123 in evidence). Increasing open interest in 
light of a reported 35,000 Type 6-B ex-pit transactions 
during 1963 was unusual (Dahl Tr., pp. 783-84). 


. B Distribution of Open Interest 
Between the months of March and July of 1963, 


* Transactions reported pursuant to Rule 6(a) of the 
cottonseed oil futures contract trading rules as office 
transfers were not included in the trading volume figures 
contained in plaintiff's Ex. 122 in evidence. 
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there was a sharp increase in the size of the open position 
on the long side of the cottonseed oil futures market in the 
hands of large hedgers. (Dahl Tr., pp. 785-87) This fact 
was observable in reading the month-end publication on this 
subject issued by the CEA (Pl. Ex. 10 [e] and [g] in evi- 
dence). In particular, from this information it could 
readily be determined that the percentage of the open in- 
terest in the hands of large hedgers had increased from 
approximately 10% at the end of March to 70% at the end of 
July, 1963 (Gray, Tr. p. 4425; Ex. 10 [c] and 10 [g] in 
evidence). This ctndedrucks a signal to the Board, in 
regularly published data, that should have alerted the Board 
to the need for further investigation. (Gray, Tr. p. 4425) 


4. Contracts Settled by Delivery 
After First Notice Day 


There was a marked increase in the number of con- 
tracts settled by delivery after first notice day during 
1963. Traditionally, futures contracts are terminated when 
a trader takes an off-setting position in the futures 
market. Thus, a trader with a long cottonseed oil futures . 


position generally closes out his position by purchasing 


off-setting short futures contracts. 
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By the end of July, 1963, trading in cottonseed 


oil futures contracts for the March and May contract month 


had long since been completed. There was a sharp increase in 
the number of contracts, open on the first notice day of the 
March and May contract months, which were settled by delivery 
as compared to those contract months during 1962. In fact, 
the number of contracts settled by deliveries during this 
period in 1963 was more than double 1962. (Dahl Tr., pp. 
787-788; Ex. 125 in evidence). Increased deliveries taking 
place on the Exchange during 1963 presented a signal of 
something amiss or unusual taking place (Gray, Tr. p. 4440). 
Further the pattern of deliveries, occurring early in the 
delivery period, were indicative of price weakness in the 
market and should have been followed by price decline in the 
normal course unless a trader was standing for deliveries to 
support prices (See Gray, Tr. pp. 4440-4442). 

e F Ex-Pit Transactions 

During 1963, the numbers of futures contracts 
traded or transferred as part of ex-pit transactions were 
astronomically high relative to previous years (Dahl Tr., 
pp. 730-31; 788-89). During 1961 a total of 504 contracts 


were reported as Type 6-B ex-pit trades; during 1962, 434 
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contracts; during 1963, 35,438 contracts were reported as 
subject to Type 6-B ex-pit trades (Dahl Tr. pp. 788-89; Ex. 
126 in evidence). The number of contracts traded ex-pit 
during 1963 were unprecedented in the context of the prior 
two years (Gray, Tr. p. 4428). 

The foregoing figures are to be contrasted with 
the basic manner in which trading takes place on futures 
markets. Futures markets are auccion markets, that is, 
trading takes place in a trading pit where brokers come 
toegther to buy or sell contracts in behalf of their customers. 
In 1963 on the New York Product Exchange ex-pit trades were 
allowed on a limited basis as an exception to the general 
rule that trading takes place in the pit (Leuthold Tr. pp. 


245-246). Professor Gray has testitied that from May for- 


ward there was a sufficient quantity of ex-pit trading on 


the Exchange tc require an investigation (Gray, Tr. p. 4428). 
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Cc. Information, concerning market 
indicators manifesting these 
warning signs, was readily 
available to the Members of 
the Board of Managers of the 
New York Produce Exchange 


during 1963 


During 1963, the New York Produce Exchange main- 
tained records of the volume of trading on the Exchange. 
(Berg, Tr. p. 2008). In addition, trading volume was 
reported to the Commodity Exchange Authority which published 
daily, weekly and monthly trading volume reports. (Dahl, 
Tr. pp. 550, 772). Information relating to size of open 
interest was recorded and disseminated in the identical 
manner as was data relating to trading volume. (Dahl, Tr. 
p. 550). During 1963, it was customary for futures exchanges, 
including the New York Produce Exchange to receive such 
information (Dahl, Tr. p. 724). 

During 1963, the Commodity Exchange Authority 
regularly published a report setting forth the commitments 
of traders in cottonseed oil futures contracts at month-end. 
This report stated the number of contracts in the hands of 
various categories of traders on both the long and short 
side of the market. Those categories included large hedgers 


(25 or more contracts); large speculators (25 or more contracts) ; 
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and small traders. (Exs. 10[c] and [g] in evidence). 
During 1963, it was customary for Exchanges, including the 
New York Produce Exchange, to receive these re ‘rts (Dahl 
ys Me ae » 7 

When contracts were settled by delivery during 
1963, this information was posted on the trading floor of 
the Produce Exchange (Dahl, Tr. p. 568). In addition, the 
Production Exchange maintained records of the number of 
contracts settled by delivery (Berg, Tr. p. 2971). 

During and prior to 1963, all ex-pit transactions 
had to be reported to the New York Produce Exchange. In 
fact, the brokerage firms representing customers engaging in 
either side of an ex-pit transaction were required to forward 
lette.> reporting all such ex-pit transactions (Ex. 56 in 
evidence [Rule 6 of the Cottonseed Oil Trading Rules]). 
During 1961. 1962 and 1963 records of ex-pit transactions 
were maintained by the New York Produce Iixchange. Indeed, 
it was based upon such records, produced by the Exchange in 
discovery prior to trial, that the accountant for the 
Trustee prepared plaintiff's Exhibit 126 in evidence. 


(Ellison, Tr. pp. 420-423; Ex. 126-a for identification). Further, 


it was customary for futures exchanges, including the New 
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York Produce Exchange to maintain records of deliveries and 
ex-pits (Dahl, Tr. pp. 724-725a); and to have such significant 
information regularly made available to Exchange officials 
(Gray, Tr. pp. 4405-06). 

As the P ».duce Exchange itself maintained per- 
manent records of both deliveries and ex-pit transactions, 
information relating to these market conditions was readily 
available to all members of the Board of Managers -- whether 


or not they ever set foot on the trading floor of the Ex- 


change. This information was theirs for the asking. 
In addition to all the foregoing sources of in- 
formation, it was common knowledge, both in the trade and 


on the Exchange floor, that market indicators were up and 


that Allied was, in large part, at the bottom of this surge 


of market activity. (Fontana, Tr. See pp. 1080-1083). 
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D. Prior to November 14, 1963, the defendant 
members of the Board and the Exchange 
itself were, at minimum, either negligent or 
reckless in disregarding market indicators 
manifesting a price manipulation and a 


disorderly market on the Exchange a BE 

3 The individual defendants and other Exchange 
representatives have given testimony with respect to their 
knowledge of conditions prevailing on the cottonseed oil 
futures market during 1963; and the source of their respec- 
tive knowledge. Each has testified that he had no material 
concern with market conditions which prevailed on the Ex- 
change prior to November 14, 1963. Plaintiff contends that 
such lack of concern evidenced either a negligent or a 
reckless disregard of the duty of these men to regulate the 
Exchange based on an awareness of these market indicators.* 
Pertinent testimony of the respective defendants in this 
regard included the following: 

l. Donald V. MacDonaid. 

Donald V. MacDonald, who was President of the Ex- 
change, and a member of its Board of Managers and Executive 
Committee during 1963, has testified to the record volume of 
trading which occurred on the Exchange during 1963 (MacDonald 
* Plaintiff also contends that all defendants, with the 
possible exception of Fashena and Usiskin, failed to reguiate 
in good faith prior to November 14, 1963 (Point II, infra). A 
number »f the defendants, including Anderson and Klein, had 


actual knowledge of the facts giving rise to Allied's price 
manipulation. 
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Tr., pp. 1497-98). Each day during 1963, Mr. MacDonald read 
the size of open interest statistics published by the Commodity 


Exchange Authority ("CEA") (MacDonald, Tx. p. 1504). 


The Exchange President has acknowledged that he personally 


ybserved a sharp increase in the size of the open interest 
from at least the middle of September until November 14, 
1963 (MacDonald, Tr. p. 1465). 

Mr. MacDonald also was on the mailing list of 
those receiving the month-end report published by the CEA on 
commitments of traders. He has testified that he followed 
these reports during the year (MacDonald, Tr. pp. 1534, 
1536). Mr. MacDonald has also testified that he was aware 
that there was an increasing number of deliveries on the 
Exchange in satisfaction of futures contracts, prior to 
November 14, 1963 (MacDonald, Tr. p. 1558). 

‘Further, with respect to ex-pit trades, Mr. M:cDor.ald 
has not only testified as to his general awareness of such 
trades; but more specifically, that the growth in the size 
of the open interest from July to October 1963 resulted 
primarily from the heavy volume of ex-pit trades (MacDonald, 
Tr. p. 15(6). Indeed the Exchange President has testified 
that if one subtracted out the contracts subject to ex-pit 
trades reported pursuant to Rule 6(b) of the Cottonseed Oil 


Futures Trading Rules (Ex. 56 in evidence), the volume of 
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trading during 1963 would not have been unusual. (MacDonald, 
Tr. pp. 1501-1502). 

In addition, during. the month of August 1963, the. 
President of the New York Produce Exchange Clearing Associa- 
tion ("Clearing Association"), Mr. Solomon J. Weinstein, 
issued a written warning to the Exchange and to Mr. MacDonald 
that there was an unhealthy concentration of the open in- 
terest in the hands of a few clearing members; and further 
that, in essence, ex-pit transactions prior to August 16, 
1963 presented a substantial ground for concern (Ex. 27, 28 
in evidence) .* 

Despite the wealth of knowledge which he received 
by following the foregoing market indicators and the written 
warnings from the Clearing Association, Mr. MacDonald evi- 
denced no material concern with market conditions on the 
Exchange prior to November 14, 1963. 

2% Sidney Fashena. 

Sidney Fashena, Treasurer of the Exchange and a 
member of its Board of Managers and Executive Committee, 

* - Mr. MacDonald seeks to excuse the inaction of the Ex- 
change during the balance of August 1963 by asserting that 
no one opened official mail addressed to the President of 
the Exchange in his absence through Labor Day. Late in 
September, Messrs. MacDonald, Fashena and Berg did attend 
a meeting with representatives of the Clearing Association. 
Mr. MacDonald's lack of concern with respect to the subject 


matter of this meeting is discussed in the subsection im- 
mediately following (D-2, infra). 
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knew during 1963 that both trading volume and the size of 


open interest had increased significantly in comparison to 
prior years. (Fashena, Tr. p. 2503). Mr. Fashena also was 
aware, during 1963, that there was a growing concentration 
in the open interest (Fashena, Tr. p. 2514). He knew that 
the numbér of contracts settled by delivery during 1963 was 
greater than it had been in 1962 (Fashena, Tr. p. 2513); and 
that there had been a signficantly greater number of ex-pit 
transactions in 1963 as compared to 1962 (Fashena, Tr. p. 
2504). In fact, Mr. Fashena observed that ex-pits during 
1963 involved a greater number of contracts, and occurred 
more frequently than he was accustomed to seeing (Fashena, 
Tr. p. 2506). He concluded from his observation of ex-pit 
trading, that the market was being used to obtain physical 
oil, and that tris was an unusual situation (Fashena, Tr. 
pp. 2506-07). 

In addition to the foregoing, Messrs. Fashena, 


MacDonald and Berg attended a joint meeting of officials of the 


Exchange and officials of the Clearing Association on 
September 23, 1963 to discuss, among other things, the need 
for Exchange action with respect to certain conditions on 
the Exchange (David L. Boyer, Tr. pp. 1190-1192; Ex. 27, 

28 in evidence; Fashena, Tr. p. 2542-2544). Mr. Fashena 


testified that subsequent to the September 23 meeting, 
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neither he nor the Exchange nor any representative of the 

a Exchange to his knowledge took any action with respect to 

the subject matter of that meeting. (Fashena, Tr. pp. 2546-48). 
The Exchange representatives relied entirely upon the 

scale-up margin action of the Clearing Association in lieu 

of any exercise of Exchange regulatory judgment. 

Fe Harry B. Anderson. 

Harry B. Anderson, Acting President of the Exchange 
and a member of its Board and Executive Committee, was 
aware, during the summer of 1963, of both increasing trading 
volume and size of open interest. In addition, Mr. Anderson 
was aware of an increasing concentration of the open interest 
in November 1963 (Anderson, Tr. p. 3183). Mr. Anderson also 
recalled that deliveries were somewhat higher in 1963 than 
they had been earlier (Anderson, Tr. p. 3199); and that, 
during the summer of 1963, ex-pit trading was increasing 
(Anderson, Tr. p. 3184). 

During 1963, Mr. Anderson was head of the Commo- 
dity Division of Merrill Lynch, Pierce, Fenner and Smith 
("Merrill Lynch") and was responsible for providing commo- — 
dity research information and advice to Merrill Lynch clients 


(Anderson, Tr. p. 3175). Mr. Anderson had at his disposal, 


and made use of, information concerning the markets in fats 
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and oils provided to him by the heads of various departments 
at Merrill Lynch, including. the Commodity Research Depart- 
ment. (Anderson, Tr. p. 3182-84). The Merrill Lynch depart- 
ment heads who communicated with Mr. Anderson received 
information concerning the cottonseed oil futures market 
from brokers acting in behalf of Merrill Lynch on the 
trading floor of the Exchange (Anderson, Tr. pp. 3199-3200). 

During 1963, Mr. Anderson knew that Allied was 
receiving ex-pit financing from Bunge, and Mr. Anderson 
understood the nature of this financing (Anderson, Tr. pp. 
3170; 3195-97). On the one occasion that the Exchange did 
seek to question an ex-pit transaction during 1963 (u trans- 
action which appeared to be a wash sale), Mr. Anderson did 
not seek to go behind the transaction with its customer, 
Bunge but, rather, engaged in a perfunctory inquiry which 
was purely cosmetic in nature (E.g., Anderson, Tr. p. 3284; 
Exs. 82 and 83 in evidence). 

Despite the foregoing knowledge Mr. Anderson took 
no action as an Exchange regulator prior to November 14, 1963.* 
¥- Gndead, Ye. Anderson has testified, in essence, that the 
Business Conduct Committee, of which he was Chairman, had 
limited powers to act. (Anderson, Tr. pp. 3173, 3303-3304). In 
fact, pursuant to Section 61 of the By-Laws the Business 


Conduct Committee had far reaching powers to act. (Ex. 55 


in evidence). During 1963, the Business Conduct Committee 
made use of none of this power to aid in regulating the 
market. 
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4. Walter C. Klein. 

Walter C. Klein, President of defendant Bunge Cor- 
poration, was a member of both the Board of Managers and the 
Executive Committee of the Exchange curing 1963. Not only 
did Mr. Klein's company engage in the trading of vegetable 
oils, both cash and futures, but Mr. Klein since 1958, was 
responsible fcr the supervision of the oil department of Bunge. 
(Klein, Tr. p. 3735) 

Mr. Klein has testified that he was not personally 
aware, nor did he personally attempt to keep himself informed 
of market positions in cottonseed oil in 1963; that he 
relied completely on employees of Bunge to su; , him with 
relevant information concerning market conditions in cotton- 
seed oil; that he did not believe there were any unusual 
market conditions prevailing in cottonseed oil in 1963; and 
that he was apprised of and approved the ex-pit financing 
transactions between Bunge and Allied during 1963. (Klein 
Tr., pp. 3639-3640; 3642-3644). 

Mr. Klein wens ie has admitted his failure to 
exercise independent judgment as a regulator of the Exchange 
prior to November 14, 1963. He has testified that he did 


not know what the committees of the Exchange did; nor who 
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headed them. Indeed, he did not know the purpose, nor discuss 
the activity of, the Cottonseed Products Committee of the 
Exchange, of which Mr. Forti was a member (Klein, Tr. pp. 3636- 
3637). Despite his contention that he attended meetings 
whenever he was in town, Klein was forced co admit that he 
missed at least two meetings of the Board of Managers pre- 
ceding November 14, 1963, even though he was in town at the 
time of these meetings (Klein, Tr. pp. 3638-3639). In any 


event, despite the knowledge which he did possess, Mr. Klein 


took no action as an Exchange regulator prior to November 
14, 1963. 


- 2 Harold H. Vogel. 
Harold H. Vogel, Executive Vice President of 


Continental Grain Company ("Continental"), Vice President 
of the Exchange and a member of the Board and the Executive 
Committee of the Exchange, did not follow any of the market 
indicators which might have enabled him to fulfill his re- 
sponsibilities as an Exchange regulator during 1963. 

He was not familiar with the volume of trading; 
nor the size of the open interest; nor the distribution of 


the open interest; nor the number of contracts settled by 
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delivery; nor the number of contracts traded ex-pit. Nor 


did Mr. Vogel seek to keep himself apprised of such market 
indicators or conditions either by checking with other 
Exchange officials or by talking to persons at Continental 
familiar with the vegetable oil markets. (Vogel, Tr. p. 
2924-29 ). Further, Mr. Vogel failed to attend three 
meetings of the Board of Managers between April and Novem- 
ber 14, 1963 including the meeting of November 14, 1963. 
(Vogel, Tr. p. 3918). 

| Mr. Vogel, like Mr. Klein, in essence, was in- 
capable of participating in market surveillance as an Ex- 
change regulator since he chose to serve within an informa- 
tional vacuum and cavalierly disregarded his obligation to 
attend meetings of the Board and to follow up on Exchange 
regulatory matters. Plaintiff respectfully submits that 
Mr. Vogel's failures in these respects amount to negligence 
per se. (See Section I-G, infra) 

As pointed out in Section I-G, infra, Messrs. Klein 
and Vogel are charged with the knowledge they reasonably 
should have possessed or discovered in the discharge of 
their duties. chus, they are deemed to have knowledge of 


all of the foregoing warning signs. 
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E. Had the Board investigated unusual 
market conditions at the beginning 
of August 1963, it would have dis- 
covered, among other things, the 
on-going price manipulation by 
Allied and DeAngelis and a 
healthy concentration on the long 
side of the market in the hands of 
Ralph Peters and Allied. 


Plaintiff has presented expert testimony that the 
foregoing market indicators reflected unusual conditions on 
wren Exchange during 1963; that .such conditions should reason- 
ably have given rise to concern among the Board of Managers; 
and should have moved the Board to conduct an investigation 
of these market conditions to determine whether these condi- 
tions were a reflection of a disorderly market or a market 
subject to price manipulation. (See generally testimony of 
Prof. Roger Gray) In fact, DeAngelis and Allied Crude were 
engaging in an on-going price manipulation of the cottonseed 
oil futures market during 1963. (See I-A, supra). The 
unhealthy concentration which also would have been discovered 
upon such an investigation was the result of the price 
manipulation in which Mr. DeAngelis and Allied Crude were 
engaged. 

In the first instance, the price manipulation it- 


self could have been discovered as early as May, 1963 had 
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the Exchange investigated the unprecedented volume of ex- 
pits; or, at minimum, enforced Rule 6-B as amended November 
1, 1962 by requiring full documentation of the cash trans- 
action involved in the ex-pit (Gray, Tr. p. 4429, 4446). 
Such documentation would have to include the names of the 
principals in the transaction, the price of the cash trans- 
action, and the quantities involved. (Gray, Tr. pp. 4428- 
4429)* 

Moreover, the substantial change in the distribu- 
tion of open interest between March and July of 1963 should 
have led the Board of Managers of the Exchange to take 
appropriate action to determine whether there was an un- 
healthy concentration on the long side of the market in the 
hands of a few traders. (Gray, Tr. p. 4445) This information 
could have been obtained either from the CEA or, alternatively, 
in a series of steps beginning with the Clearing Association. 

Had the Exchange conducted an investigation as 
described above during the month of August 1963, it would 
have learned that Ralph N. Peters & Co. ("Peters") was the 
most active clearing member on the long side of the market; 
as that Peters held a position in excess of 50% of the 


total open interest on the long side of the market (Gray, 
* Ironically, the one time it has been established that 
any documentation of the cash transaction involved in an 


ex-pit trade was submitted to the Exchange pursuant to Rule 
6-B, it was submitted by Ira Haupt & Co. (Def't Ex. 204). 
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Tr. pp. 4449-4450). At that point, as Professor Gray has 


testified, the Exchange should have gone to Peters and found 
out who its customer was. They would then have learned that 
the customer was Allied; and that Allied held 90% of the 
long position in the near contract month and 80% of the long 
position in all contract months at that time (Gray, Tr. pp. 


4450-4451; Ex. 133 in evidence). 


In going to the Clearing Association, appropriate 
action would have included a request for information describing 
volume of trading and position of active clearing members. 
Thereafter, such an investigation would have included 
contacting such clearing members, learning the name or names 
of the customers for whom they held such a long position; 
and determining, either through the offices of the clearing 
member or through direct contact with the clearing member's 
customer, whether purchases reported as hedges were in fact 


hedges. Such a determination could be made py requesting 


the production of export sales contracts supporting the need 
for the substantial long position; and further, by a tele- 
phone call to the customer of the trader issuing tie export 
sales contract in the event that the Exchange did not feel 


it had received adequate cooperation or information in 
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connection with its investigation. In the event that the 
Exchange determined that a position was not justified, it 
could direct the clearing broker -- who was a member of the 
Exchange ~- to liquidate its customer's position (Gray, Tr. 
pp. 4445-4457). 

Defendants have, as a constant refrain throughout 
the course of plaintiff's case, asserted the existence of a 
"doctrine of confidentiality" which precluded the Exchange 
from obtaining information relating to the position of 
clearing members or their customers. This, of course, is a 
distortion of an ordinary fact of life in the commodities 
business - that one businessman does not reveal his position 
to his competitor. In fact, however, expert testimony has 
clearly demonstrated that no such doctrine exists with 
respect to the need of an exchange or its board in connection 
with an exchange investigation. Indeed, without the ability 
to obtain such information, the exchanges would be unable to 


regulate themselves properly. (Gray, Tr. pp. 4429-31)* 


* Indeed, as both Messrs. DeAngelis and Gittleman have 
testified,early in 1963 the Chicago Board of Trade conducted 
just such an investigation of Allied's March 1963 soybean 
oil futures position. In connection with this investigation 
Allied--a non-member of the Board of Trade--was required to 
supply documented proof of its need to hedge in the March 
future. Allied's co-operation with this investigation is 
evidenced by Mr. Gittleman's letter to the board (Ex. 45e 

in ecideaee’ revealing both Allied's cash and futures 


position to the Business Conduct Committee of the Board of 
Trade,and by providing copies of forward sales contracts 
obtained by Allied. 


/ 
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Further, Section 1.5 of the Regulations promulgated by the 
Secretary of Agriculture pursuant to the Commodity Exchange 
Act speci.ically provides that there shall be no prohibition 
precluding the CEA from disclosing facts or information 
regarding the business of any person subject to that Act 

when such disclosure is made, in good faith, to the Business 
Conduct Committee or other proper committee or official of a 
contract market on matters in respect to which such contract 
market has responsibility or duty under the Commodity Exchange 
Act .* 

Finally, as a matter of fact, the alleged doctrine 
of confidentiality purportedly separating Exchange regulators 
from Clearing Assoc..tion information has been debunked by 
the August 16, 1963 action of Clearing Association President 
Solomon J. Weinstein. At that time Mr. Weinstein issued 
written warning to the Exchange and its president both as to 
the unhealthy market concentration reflected on Clearing 


Association records and the Association's concern with ex- 


pit transactions (Exs. 27, 28 in evidence). Clearly the 


Clearing Association was inviting discussion; instead, the 
Exchange ignored this opportunity to perform a proper 


regulatory duty. 


¥ It is undisputed that the CEA gave such information to 

the Exchange on ijovember 14, 1963 (Ex. 1 in evidence). Al- 

though there is some testimony that an earlier Exchange 

request was rebuffed (MacDonald, Tr.pp. 1520-1529) Berg says he 
never made a formal request to the CEA. (Berg, Tr. pp. 2061-20€3). 
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Plaintiff contends that no meaningful investi-— 
gation by or in behalf of the New York Produce Exchange ever 
took place during 1963. The Executive Committee, although 
possessing the pertinent powers of the Board when the full 
Board was not in session, did not meet prior to November 19, 
1963. . 2 Business Conduct Committee did not meet during 
the entire year. Had a meaningful investigation been made, 
_plaintiff contends that the Exchange would have uncovered 
substantial evidence of an actual, ongoing price manipula- 
tion as well as a continuing threat to orderly marketing 
conditions presented by the huge concentration of the long 


position in the hands of one trader - Allied Crude. 
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Although charged with a duty to 
investigate, the defendants in 
1963 took no meaningful action 
in behalf of the Exchanze 


peeeitiaetintietestenes So Sins eee 
During 1963, neitser the New York Produce Exchange 
nor the individual deiendant members of its Board and Execu- 


tive Committee took suy meaningful action pursuant to their 


respective duties under the Commodity Exchange Act and the 


_ By-Laws and Trading Rules of the Exchange. 


Mr. MacDonald claims that Mr. Berg, Managing 
Director of the Exchange, at Mr. MacDonald's direction, 
requested information from the CEA regarding Allied's 
position in July, 1963, but was rebuffed (MacDonald, Tr. 
pp. 1520-22). However, Mr. Berg did not recall any formal 
request to the CEA regarding pusitions prior to November 
13, 1963 (Berg, Tr. pp. 2061-63). Furthermore, when Messrs. 
Anderson, K’ein and Forti met with Mr. Berg on November 13 
to ask him to seek information from the CEA with respect 
to Allied's position, Mr. Berg did not make ary mention of 
an alleged prior request or refusal (Anderson, Tr. p. 3222). 
Mr. Berg purports to have made some semblance 
of an investigation of :iaupt and Allied during 1963. Re- 


garding Haupt, Mr. Berg met with Mr. Stevens of Haupt 


ee 
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during September, 1963 (Berg, Tr. p. 2118). However, Mr. 


Berg did not request, uor did he obtain, a single sheet of 
paper from Haupt regarding Allied's relationship with 
Haupt (Berg, Tr. p. 2158). 

Regarding the Exchange's "investigation" of 
Allied, Mr. Berg met with Mr, DeAngelis in September, 1963 
subsequent to his meeting with Mr. Stevens (Berg, Tr. pp. 
2159-60). At this meeting, Mr. Berg did not obtain a single 
specific number from Mr. DeAngelis regarding the volume of 
Allied's ex-pits, the number of cottonseed and soybean oil 
futures contracts held by Allied, the amount of Allied's 
inventory, Allied's actual sales, tle amount of business 
which Mr. DeAngelis anticipated, or Allied's historical 
volume of saies. At most, these topics were discussed in 
general terms (Berg, Tr. pp. 2131, 2148-55). Thus, Mr. 
Berg did not determine with any certainty either the size 
of Allied's position or whether such position was legiti- 
mate, i.e., hedged, Mr. Berg stated that he informed Mr. 


Anderson of his meeting with Mr. DeAngelis (Berg, Tr. p. 


‘ 2161). However, Mr. Anderson has denied that he was ever 


informed of the meeting (Anderson, Th. p. 3214). Mr. Berg 
claims he also probably informed Mr. Vogel of the meeting 
(Berg, Tr. pp. 2131-32). 
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As President of the Exchange, Mr. MacDonald had 
little, if any, knowledge of precisely what Mr. Berg was 
doing in these purported investigations. For instance, 
Mr. MacDonald presumed that Mr. Berg spoke to the managing 
partner of the entire Haupt firm because that would have 
been the “normal thing to do" (MacDonald, Tr. p. 1541). 

In fact, Mr. Stevens, to whom Mr. Berg spoke, was merely 
Haupt's controller, an employee who supervised Haupt's 
commodities department. Mr. Stevens was not even a partner 
at Haupt, much less its managing partner, and Mr. Berg 
knew this (Berg, Tr. pp. 2119, 2138). 

Mr. MacDonald also thought that Mr. Berg had 
ascertained that Haupt had obtained hedge letters from 
Allied (MacDonald, Tr. pp. 1654-55), when in fact Mr. 

Berg did not ask Mr. Stevens whether Haupt had received 
a hedge letter from Allied (Berg, Tr. pp. 2147-48). 
Regarding Mr. Becg's purported investigation 


of Mr. DeAngelis, Mr. MacDonald has testified that Mr. 


Berg saw enough of Mr. DeAngelis' records regarding forward 


sales contracts to satisfy himself that Mr. DeAngelis’ posi- 
tion was justified (MacDonald, Tr. p. 1583); however, Mr. 
Berg in fact saw no such records (Berg, Tr. pp. 2131, 2148- 


55). 
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Both Mr. Berg and Mr. MacDonald have testified 


that Mr. DeAngelis promised to reduce his position during 

a September meeting with Mr. Berg, but that Mr, DeAngelis 
did not keep his promise (MacDonald, Tr. p. 1585; Berg, Tr. 
p. 2169). Mr. MacDonald has testified that Mr. Berg con- 
tacted Mr. DeAngelis again, in late September or early 
October, to ask why he had not reduced his position as 
promised (MacDonald, Tr. pp. 1589, 1932, 1950), and that 
Mr. MacDonald was not inclined to believe Mr. DeAngelis' 
reason for increasing his position (MacDonald, Tr. pp. 
1933-34). Mr. Berg, however, did not disco'er until 
November 14 that Mr. DeAngelis had not reduced his position 
as promised, and made no effort in the interim to determine 
whether Mr. DeAngelis had kept his promise (Berg, Tr. pp. 
2169-70; 2174). 

Finally, subsequent to the September 23, 1963, 
meeting with Mr. Boyer and other representatives of the 
Clearing Association, the Exchange took no steps indepen- 
dent of those taken by the Association concerning the 


subject matter of that meeting (see Section I-D, supra). 
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The evidence of a disorderly market during 1963 


was grossly apparent. The failure of defendants properly 


to discharge their duties as Exchange managers is equally 


apparent. 
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G. Members of the Board of the Exchange 
in 1963 had both a statutory and a 
fiduciary duty to be aware of conditions 
affecting the market which they were 


charged to regulate. 


It is a stipulated fact that in 1953 the New York 
Produce Exchange was a New York membership corporation* 
designated as a contract market by the Secretary of Agri- 
culture (Pre-Trial Order, Schedule A, para 8). It is 
further stipulated that management of the Exchange was 
vested in the Board of Managers which included the Presi- 
dent, the Vice-President and Treasurer of the Exchange (Pre- 
Trial Order, erneune ‘,: para...) 

Under both New York State and Federal law, it is a 
settled proposition that corporate directors and officers 
occupy a fiduciary or trustee relationship to their corpo- 
ration and owe an active duty of faithful and diligent 
conduct. See, e.g., Schenker v. E.I. Dupont de Nemours & 
Co. , 329 F.2d 77 (2d Cir. 1964); Hausman v. Buckley, 229 


F.2d 696 (2d Cir. 1962); People v. Marcus, 261 N.Y. 268 


EAD aN Le ESE RNa oe Cen “ 
* The Second Circuit observes the well-recognized’ principle 
that the law of the state of incorporation governs the existence 
and extent of corporate fiduciary obligations, as well as lia- 
bility for violations of these obligations. McDonnell v. 
American Leduc Petroleums Limited, 491 F.2d 380 (2d Cir. 1974); 
Hausman v. Buckley, 229 F.2d 696 (2d Cir. 1962); Gilderhorn v. 
Lum's, Inc. 335 F.Supp. 329 (S.D.N.Y¥. 1971). 
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(1933); Kavanaugh v. Kavanaugh Knitting Company, 226 N.Y. 
185 (1919); Kavanaugh v. Commonwealth Trust Company, 223 
N.Y. 103 (1918). 

The defendant members of the Board of the Exchange 
in 1963 were charged with the active duty of regulating the 
Produce Exchange in good faith. 7 U.S.C. §7; Exchange By- 
Laws §§67, 67a, 68. Implicit in their fiduciary obligation 
was the duty to be aware of market conditions affecting the 
orderly functioning of the cottonseed oil futures market. 
Indeed, regulation of the Produce Exchange had to be carried 
out in furtherance of the fundamental purpose of the Commo- 
dity Exchange Act; and undisputedly it was the fundamental 
purpose of the Act 

"to insure fair practice and honest dealing 

on the commodity exchanges and to provide 

a measure of control over those forms of 

speculative activity which too often de- 


moralize the markets to the injury of 
producers and consumers and the exchanges 


themselves." H.R.Rep.No. 421 p. 1, 74th 
Cong. lst Sess. (1935) (emphasis added). 


Seligson v. New York Produce Exchange, 378 F.Supp. 1076, 
1084 (S.D.N.Y. 1974); See Commodity Exchange Act §3, 7 
U.S.C. §5. 

Fair practice and honest dealing on a commodity 


exchange cannot be insured if those charged with effectu- 
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ating the purpose of the Act purport to regulate in an 


informational vacuum. Rather, those governing a commodity 
exchange must be reasonably in touch with the market they are 
regulating so that they may be able to recognize those types of 
market activity which affect their regulatory responsibilities. 

A member of the Board of a commodity exchange can not 
remain an island of ignorance in a sea of information and then 
claim that wach ignorance immunizes him from responsibility for 
negligent failure to regulate his exchange. Clearly Harold 
Vogel, as a matter of law, negligently failed to perform his 
duties as a manager of the Exchange during 1963. His hallmark is 
that he knew nothing and was rarely there. 

Directors of corporations have been held liable for 
negligence when they have failed to attend board meetings or 
otherwise remain aware of relevant business conditions. Bowerman 
v. Hammer, 250 U.S. 540 (1919); Martin v. Webb, 110 U.S. 7 (1884); 
Michaelson v. Penney, 135 F.2d 409 (2d Cir. 1943); Harman v. 
Willbern, 374 F.Supp 1149 (D.Kan. 1974) ("The directors of a 
corporation may not totally abandon their duties to the corporation 
or close their eyes to what is going on about them in the 
conduct of the business of the corporation and then use this 
as a defense for injury which results"); Nichols-Morris 


Corp. v. Morris, 174 F.Supp. 691 (S.D.N.Y. 1959); Kavanaugh 
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v. Commonwealth Trust Co., 223 N.Y. 103 (1918); Platt Corp. 
v. Platt, 42 Misc.2d 640, 249 N.Y.S.2d 1 (Sup. Ct., N.Y. 
Co., 1964), reversed on other grounds, 17 N.Y¥.2d 234 (1966). 
In Bowerman, supra, plaintiff alleged that the 
defendant was negligent in the performance of his duties as 
a bank director by failing to attend meetings of the board 


of directors, and to examine or have examined books and 


papers of the bank to ascertain its condition. In upholding 


laintiff's position the United States Supreme Court stated: 
P P Pp 

"Directors cannot, in justice to those who 

is going on around them. It is their duty 

to use ordinary diligence in ascertaining 

the condition of its business, and to ex- 


ercise reasonable control and supervision of 
its officers . .. . That which they ought, 


test between the corporation and those who 

are justified by the circumstances in 

dealing with its officers upon the basis of 

that course of business." (250 U.S. at 512) 

(quoting Martin v. Webb, 110 U.S. 710 (1884) 

Similarly, in Platt, supra, plaintiff alleged that 
corporate directors negligently performed their duties as 
directors by their failure to attend directors’ meetings; by 


their lack of awareness of corporate affairs; and by their 


lack of exercise of independent supervision and control of 
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corporate affairs. The Platt Court found such behavior to 
constitute acts of negligence, stating: 


"It is the obvious duty of directors to know 
what is transpiring in the business affairs of 
their corporation. They cannot assume the 
responsibilities of their fiduciary position, 
then simply close their eyes to what is going 

on around them and thereby avoid the consequences 
by the mere failure to act. While corporate 
directors are not liable for errors of judgment, 
nevertheless, the law holds them accountable 

for that which they reasonably should have 

known or discovered in the discharge of their 
duties [Manheim Dairy Company Inc. v. Little 
Falls Nat. Bank, 54 N.Y¥.S.2d 345 (Sup. Ct., 
1945) } Mere passivity and disavowal of 
krowledge alone do not and should not con- 
stitute a pass to freedom from responsibility." 
(emphasis supplied) (42 Misc.2d at 249 


B.Y.8.2d at 6.) 


Directors of corporations not only have this duty 
to be aware of relevant business and market conditions, but 
they must have a general knowledge of the manner in which 

the business is conducted or must reasonably attempt to 
acquire this knowledge. Michelsen, supra; Nichols, supra, 
at 696 ("One who accepts, and continues in office takes with 
it all its responsibilities and duties, and must measure up 
to its demands."); Kavanaugh, supra, at 106 ("[directors] 
should know of and give direction to the general affairs of 
the institution and its business policy, and have a general 


knowledge of the manner in which the business is conducted"). 
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There is ample evidence in the record of the 


availability of information, the existence, nature and 


importance of warning signs that pertinent market conditions 
were awry during 1963. By accepting positions as member of 
the Board and the Executive Committee of the defendant 

Exchange, each individual defendant undertook the duty to be 


reasonably aware of market activities and conditions; to act 


reasonably upon such an awareness; Or, alternatively, to 
accept liability for failing to meet the responsibilities of 


office. 
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POINT II 
PRIOR TO NOVEMBER 14, 1963 
THE DEFENDANTS, IN BAD FAITH, 
FAILED TO REGULATE THE EXCHANGE 
Plaintiff contends that during 1963 and prior to 
November 14 the Exchange and defendant members of its Board 
abdicated their statutory and fiduciary responsibility to 
regulate and did so in bad faith. The inaction of the 
Exchange Board flowed from the ultimate inability of key 
members of the Executive Committee of the Board to resolve 
conflicting loyalties, desires and opportunities with their 
duties as Exchange directors. The conflict grew out of 
the desire or opportunity to aaa: their respective cor- 
porate employers or partnerships [see People v. Marcus, 26. 
N.Y. 268, 277 (1933); De Sessa v. City of White Plains, 219 
N.¥.S.2d 190 (Sup. Ct. West. Co. 1961)]; the desire or 0 - 
portunity to benefit the Exchange as an entity; and their 
respective duties and responsibilities under the Commodity 
Exchange Act, the By-Laws and the Trading Rules of the 


Exchange to prevent price manipulations and disorderly 


markets. 
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A. All of the defendants profited 
from the Activities of Allied 
and DeAngelis prior to 


November 14, 1963 


The activities of Allied and DeAngelis redounded 
to the financial benefit of all defendants during 1963. 
Plaintiff contends that for this reason, among others, the 
defendants failed to meet their Exchange responsibilities 
that year. 

The Exchange itself benefited from the activities 
of Allied and DeAngelis. The cotto eed oil futures market 
was more active than ever. The commission brokers and floor 
brokers on the Exchange made more commissions as a result of 
this activity. These brokers included defendants Merrill 
Lynch, Anderson and Board members Preston and Rheders. De- 
fendant MacDonald, suddenly, found “imself President of an 
active Exchange, moving in the company of powerful execu- 
tives of the major companies in the i dustry. 

Moreover, cefendants Bunge ard Continental were 
benefiting directly from Allied's activities and had been 
doing so over a period of years. Their representatives, 
Messrs. Klein and Vogel, either knew or must have known of 
the benefits derived by their companies. Similarly, Mr. 


Anderson knew or must have known that Merrill Lynch was 
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benefiting as broker for Bunge and Continental in this re- 


gard (Sections II B and C, infra). 
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B. Bunge, Continental, Merrill 
and their respective Exchange 
representatives either knew 
or must have known that Allied 
was engaging in ex-pit activities 
giving rise to a price manipula- 
tion during 1963 


In February of 1963, Anthony DeAngelis approached 
Bunge Corporation with a new financing proposal. (DeAngelis, 
Tr. pp. 2774, 2775, 2837, 2869; Fornari, Tr. pp. 3431, 3432; 


plaintiff's Ex. 93 in evidence) The proposal, quite appa- 


rently, was born out of the desperate financial condition of 


Allied and the misguided genius of Mr. DeAngelis in his 
continuing efforts to obtain funds necessary to carry on his 
business. Snortiy thereafter, Mr. DeAngelis approached 
Continental Grain with virtually the identical proposal. 
(DeAngelis, Tr. pp. 2779, 2780) Both Bunge and Continental 
agreed to Mr. DeAngelis' proposal. In so doing, plaintiff 
contends, both Bunge and Continental enabled Mr. DeAngelis 
and his company, Allied Crude, to manipulate prices of 
cottonseed oil futures contracts traded on the New York 
Produce Exchange during 1963. At the same time, they 
enabled Allied to continue its pattern of futures buying 
that led to the overwhelming concentration of position and 


the potential for a squeeze in the near contract month 
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beginning no later than July of 1963. (See generally, 
testimony of Roger Gray and Section I-A, supra). 

Professor Gray based his conclusion that there was 
<2 manipulation on the cottonseed oil futures market known to 
Bunge and Continental during 1963, upon evidence which 
includes: 

1. The ex-pit transactions between Bunge and 

Allied described in plaintiff's Ex. 260 for 

identification and in Ex. 260 A through F in 

evidence; and 

2. The ex-pit transactions between Continental 

and Allied described on plaintiff's Ex. 255 for 

identification and in plaintiff's Ex. 255 A 

through D in evidence. 

(Gray, Tr., pp. 4370-4373). . Pr¢éfessor Gray has described 
the manner in which the foregoing transactions indicate a 
manipulation (Tr., pp. 4383-4393) and the reasons supporting 
his conclusion that future positions, established by Allied 
in ex-pit transactions with Bunge and Continental, lacked 
integrity (Tr., pp. 4345-4397). . 
Professor Gray further has testified that Merrill 


Lynch, by virtue of serving as broker for Bunge in the ex- 


pit transactions designated plaintiff's Ex. 260 A through F 
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in evidence, knew that these were very large and unusual 


transactions (Gray, Tr. pp. 4419-4420).* Merrill Lynch could 


see that for that period of time, Bunge held Allied's warehouse 


receipts and returned them back to Allied (See Gray, Tr. pp. 
4420-21). 

Not only did Bunge and Continental contribute to 
Allied‘s price manipulation, but there is substantial evi- 
dence that Bunge and Continental were active participants in 
that manipulation. Of course, all defendants deny that 
there was any price manipulation; and further deny knowledge 
of any price nabioeiatten which might have been occurring at 
the time. At minimum, however, the knowledge in both Bunge 
and Continental of (a) Allied's severe financial difficulty; 
(b) the restricted ability of Allied to obtain funds neces- 
sary in order to conduct its business; (c) the unique, 
guaranteed profit sales and financing agreements which 
Allied entered into with both Bunge and Continental; and (d) 
the increasing concern of Bunge and Continental with the 


security of the loans which they had previously made to 


* Professor Gray has given his expert opinion that a 
“round trip" ex-pit transaction which manipulates prices 
is significant when it involves 245 registered warehouse 
receipts (Gray, Tr. p. 4417). The effect of a price 
manipulation caused by a "round trip" ex-pit transaction 
involving 500 registered warehouse receipts would be 
substantial (Gray, Tr. p. 4415). 
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Allied, renders incredible any assertion made in behalf of 
either Bunge or Continental that they were not aware of the 
intent or consequences of Mr. DeAngelis' scheme to enable 
Bunge and Continental to make riskless loans to Allied 
through the vehicle of ex-pit transactions. 


Moreover Bunge knew in fact that the purpose of 


Allied's ex-pit financing was to sustain the cottonseed oil 


futures market. Mr. Gittleman made this quite clear to 


Seaate: Forti and Fornari of Bunge (Gittleman, Tr. p. 3083) who 
in turn reported to and received approval of the deal from 
Mr. Klein, Bunge's President (Gittleman, Tr. p. 3083, 3085-86; 
Klein, Tr. p. 3651; DeAngelis, Tr. p. 2871). 

Harold Vogel's company, Continental, was also 
making substantial sums of money by dealing with Allied 
during and prior to 1963. Continental was providing ex-pit 
financing to Allied. Continental was obtaining guaranteed 
profits both in sales and loans. The existence and magnitude 
of these arrangements between Allied and Continental was 
unparalleled in the relationship of Continental to its other 
suppliers during 1963. (Ferretti Tr., p. 3788-3791). 

Raphael Totah, head of the Continental oil depart- 


ment acknowledged it is not unlikely that he mentioned to 
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Mr. Vogel and others (see Totah, Tr. p. 4179). It isa 
permissible inference on the record before this Court that 
Mr. Vogel was being less than candid when he denied knowledge 
of any of the details of the Continental-Allied relationship. 
Further, two separate statements made in pre-trial testimony 
(read to and disavowed by Continental trader, George Stafford 
on the witness stanc Tr. pp. 4106-4109) further supports the 
inference that Mr. Vogel, a high Continental executive was 
familiar with some of the details of the important business 
relationship between Continental's oil department and 
Allied.* Mr. Totah has testified that he was out of the 
country for two months during the summer of 1963 (Totah, 

Tr. p. 4183-84). During this period of time Allied and 
Continental engaged in ex-pit transactions involving a 
substantial number of registered warehouse receipts (Ex. 255 
A-D in evidence). It is reasonable to infer that in Mr. 
Totah's absence, Mr. Stafford discussed these substantial 
transactions with Mr. Vogel, the Executive Vice-president of 


the company and a man considered to be more familiar with 


* Indeed, plaintiff respectfully submits that the testimony 
of the Continental witnesses at trial has been inherently 
improbable; and that the jury is entitled to disbelieve the 
testimony and find that Vogel had sufficient knowledge both 

of the Continental Allied relationship and the short cottonseed 
oil futures position of his employer and failed to regulate 

the Exchange in good faith. This is particularly true with 
respect to the November 18-20 time period. 
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the Exchange and futures trading on the Exchange than Mr. 
Totah, head of the oil department (See Totah Tr. p. 4181). 
During the summer of 1963, Merrill Lynch's repre- 
sentative Mr. Anderson heard that Allied Crude was doing a 
lot of trading on the Produce Exchange; and he had heard 
rumors that Allied was building up its position in cottonseed 
oil futures during the summer of 1963. In the fall of 1963 
Mr. Anderson had received reports that Allied was engaging 


in ex-pit trades. (Anderson Tr., pp. 3184-85). 


Merrill Lynch brokered Continental and Bunge's ex- 
pit loan transactions with Allied. In fact, Anderson during 
1963 believed that Allied was on the opposite side of an 
ex-pit transaction on at least two occasions (Anderson, 

Tr. pp. 3195-98). Merrill Lynch, as broker for Bunge and 
Continental, stood to profit and did profit as broker for 


ex-pit trades between its customers Bunge or Continental and 


Allied Crude. 
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C. Bunge and Continental, prior to and 
during 1963, received huge profits 
and interest payments in their 
dealings with Allied 


geat2nes_ 

During and after 1960, Allied borrowed money from 
major U. S.,vegetable oil exporters as part of a plan to 
expand Allied's business activities. Allied's principal 


source of financial support was the Bunge Corporation 


("Bunge"), Continental Grain Company ("'Cont? ental"), and 


North American Continental ("NAC"), the predecessor in 
interest to the General Merchandise Division of Continental. 
Between 1960 and 1963 Allied required the follow- 


ing financing from Bunge and Continental respectively: 


Bunge* Continental** 
1960 14,046,000 6,984,000 
1961 78,495,000 5,785,000 
1962 221,792,000 5,166,000 
1963 110,467,000 34,803 ,000 


From the outset, both Bunge and Continental re- 


ceived collateral as security against amounts loaned to 
Allied which exceeded 100% of the amc.nts loaned. (Forti, Tr. 
pp. 3535, 3555-56; Fornari, Tr. 3422; Ferretti, Tr. pp. 3788- 


90; Totah, Tr. pp. 4155-56). 


* Fornari Tr., p. 3451. 


**k Ferretti Tr., pp. 3800, 3801. 


60 oe 
: pth thon 


aintif’’s Memorandum in Opposition to 
Motions for a Directed Verdict 


bunge and Continental received an identi ea 
guaranteed profit on the loans which they made to Allied as 
well. On the loans, this guaranteed profit gave Bunge and 
Continental amounts in addition to interest in the 6-7% per 
annum range. The guaranteed profit arrangement was incorpo- 
rated as a term of the loans which Bunge made to Allied 
against field warehouse receipt collateral. Bunge Vice- 
President, Richard D._Forti, has admitted that in his 15 
stave of employment with Bunge prior to 1963 no other sup-~- 
plier entered into such arrangement which gave Bunge such 
guaranteed profit (Forti, Tr. pp. 3631-3632). Similarly, 
John D. Ferretti has testified that during 1963 there had 
been no other loan arrangement of any consequence with any 
of the suppliers to Continental's oil department (Ferretti 
Tr., pp. 3818, 3819). 

The reason for these loans to Allied could be 
found in the desire of Bunge and Continental to encourage 
Allied to disregard business realities and to sell oil as 
middleman to Bunge and Continental at below manufacturer's 
cost. Both Bunge and Continental, or its corporate prede- 
cessor, NAC, exported substantial quantities of vegetable 


cil during the period 1960-1963. This oil could be obtained 
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for export directly from the source of origination, i.e., 
the major oilseed crushers in the United States. Allied was 
also in the business of exporting vegetable oils abroad. 

It, too, obtained its source of supply from the major oil- 
seed crushers. 

It is a fact, of which this court may take judi- 
cial notice, that a businessman, in the ordinary course of 
dealing, can obtain large quant -ties of inventory from an 
original source more cheaply than he can obtain such in- 
ventory from a middleman. From 1960 to 1963, both Bunge and 
Continental iste opis 50% of the oil which they exported 
abroad from a middleman -- Allied Crude Vegetable Oil Re- 
fining Corp. 

The oil supplied by Allied to Bunge and Continen- 
tal, either for export or as collateral for loans, was part 
of an arrangement unique in the history of Bunge or Con- 
tinental. Not only did Allied, as a middleman, supply Bunge 
and Continental with oil at rates which were cheaper than 
the rates quoted by the oilseed crushers themselves (DeAngelis, 
Tr., pp. 3048, 3049; Ferretti, Tr., pp. 3808-3810) but, in 
addition, Allied guaranteed Bunge and Continental a minimum 


of $2.00 per ton, or 9 ¢ per hundredweight, guaranteed 
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panies. (Fornari, Tr., p. 3438; DeAngelis, Tr., pp. 2773, 


2774, 2778, 2788, 2789). 
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POINT III 
THE FAILURE TO SUSPEND TRADING ON : 
NOVEMBER 14 AND THE SUBSEQUENT 
DELAY UNTIL NOVEMBER 19 REPRESENTED 
A WILLFUL, RECKLESS GROSSLY NEGLI- 


GENT OR BAD FAITH FAILURE TO REGU- 
LATE THE EXCHANGE 


A. The events of November 13-20 1963 


ce St Ann 


On November 13, 1963, Mr. DeAngelis informed 

Walter Klein and several of his colleagues at Bunge that 
'Allied held roughly 8,000 cottonseed oil and soybean oil 
futures contracts (Klein Tr., pp. 3652-53). That same day, 
Harry Anderson was informed by a member of his staff at 
Merrill Lynch that Mr. DeAngelis held 50% of the long 
position in both the cottonseed oil and soybean oil futures 
market. Mr. Anderson became concerned and called upon Mr. 


* 
Klein (Anderson Tr., pp. 3209-10, 3212, 3219). At this 


meeting, Mr. Klein did not tell Mr. Anderson of the news 


that he had just learned from Mr. DeAngelis (Klein Tr., 


pp. 3662-63). After some discussion, they decided to call 
Mr. Berg and have him request the CEA to provide the Exchange 


with Mr. DeAngelis' position in cottonseed oil futures con- 


tracts (Anderson Tr., pp. 3221-22). Mr. Berg did so 


*Apparentu.y, Mr. Anderson contacted Mr. Klein both as an Exchange 


official and in Mr. Klein's unofficial capacity as client of 
Merrill Lynch. 
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(Berg Tr., pp. 2211-12). 
On the morning of November 14, the CEA delivered 


to Mr. Berg a handwritten sheet setting forth the positions 


s holding more than 100 contracts, both long 
p. 2213). This 


of all person 
and short (Ex. 1 in evidence; Berg, Tr. 


sheet reflected that Mr. DeAngelis heid 90% of the long 


position. 


Exhibit 1 in evidence ("Report") also listed who 


the large shorts were. Mr. Berg conveyed this information 


to Mr. MacDonald, who directed him to lock up the report 


and call a special meeting of the Board that afternoon 


(Berg Tr. pp. 2223, 2234; MacDonald Tr. pp. 1315, 1646-47). 


Mr. Berg also told Mr. Anderson what was contained in that 


sheet (Berg Tr., P- 2224). 


The special Board meeting was held on the afternoon 


of the 14th. At that meeting, both Mr. MacDonald and Mr. 


Anderson expressed concern as to the condition of the market 


and stated that one interest held a large percentage of 


the long position, but, because "nobody wanted to shake the 


apple tree," no one revealed that the Report had been 


received from the CEA or what information was contained 
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therein (Berg Tr., pp. 2275-76). A Control Committee, 


consisting of at least Mr. MacDonald and Mr. Berg was 


P| 
| 
+1 
1 
i 
| 


appointed to look into the situation (MacDonald Tr., 
p. 1673; Berg Tr., p. 2233).At the direction of the 
Board, the Control Committee, on November 15, wrote 
a letter to all clearing members and requested them 
to supply, by November 20, the names and positions 

y, of each of their customers holding positions of 15 cies 
tracts or more. 


In the meantime, the market started to fall on 


November 14 and concern increased. Rumors commenced 


that Allied was in serious financial difficulty (Weinstein, 


Tr. pp. 1406-1407). Nevertheless, no one at the Exchange 


saw fit either toresurrect the CEA report from its locked 
hiding place or to use the telephone to ascertain the so- 


called information from the clearing members. The Control 


Committee never even met. On the night of November 18, a 
quorum of the Executive Committee, including Anderson, 
Vogel and MacDonald, imposed a 25-point limit on price 


fluctuation, effective November 1S 
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On November 19, it was announced that Allied had 
filed for bankruptcy. Later that day, a joint meeting 
was held between members of the Executive Committee of the 
Exchange and members of the Board of the Clearing Association, 
along with representatives from Ira Haupt & Co., Williston 
& Beane, and other members of the Exchange. At this meeting, 
there was no mention made of the responses to the position 
‘call, some of which had been received at that time, or even 
in general of the positions of customers of clearing members, 
other than Allied (Berg, Tr. pp. 2300, 2311). The Haupt repre- 
sent-“ives stated that, in view of the Allied bankruptcy, 
if the market continued to decline, Haupt would default on 
its obligaticns to the Clearing Association (Anderson, Tr. 
P. 3266). Since everyone expected the market to decline , 
further, except for defendant Fashena (Fashena, Tr. pp. 
2577-78), those present at the meeting realized that the other 
clearing members might well have to pay out moneys pursuant to 
the default rule and that this could cause further financial 
disaster to clearing members and others in the trade “ 


(Anderson, Tr. p. 3272). It was, therefore, decided to 
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close the market and settle all outstanding contracts. 

The settlement price wae then dropped substantially below 
the closing price (Ex. 156 in -vidcence) on Nov. 19, 1963 

to take into account the full extent of the drop in soybean 


oil prices (MacDonald, Tr. pp. 1927-28). 


et. eee 
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B. During the November 13-20 period, the defendant members 
of the Board were grossly negligent or reckless in their 


disregard of their duty to regulate the market. 
Plaintiff contends that the defendant members of 
the Board of Managers acted with gross negligence or in reckless 
di' eg-rd of their duty to regulate the market. An overwhelming 
concentration on the long side of the market was known to the 
Board and the Exchange on November 14. The situation demanded 
that immediate and decisive steps be taken. The actions of 
the Board were totally ineffective to deal with the urgent 
problem; if not conpletely illusory. Pertinent testimony of 
/ the respective defendants in this regard included the following: 
1. Donald V. MacDonald 
Mr. MacDonald neither communicated the existence of, nor 
the information on, the CEA Report to the fu2l Board at the 
November 14 meeting. Instead he permitted the Board to elect 
a Control Committee, and to direct the Control Committee to send 
out a position call knowing that the Exchange already possessed 
all the information necessary to enable it to take action 
(Exhibit 1 in evidence). Mr. MacDonald claims that the information 
he was really interested in obtaining through this position call 
was the identity of the big shorts (MacDonald, Tr. p. 1699). 
Again, this was information which he could have obtained at a 
glance from the CEA Report (Exhibit 1 in evidence). 
Further, althcugh an ex>erienced commodity broker, 


as a member of the Control Committee Mr. MacDonald used the 
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mail rather than the telephone to make a position call. In 
other Exchange situations calling for swift action -- as this 
situation most certainly did -- Mr. MacDonald knew how to use 
the telephone and did so (MacDonald, Tr. pp. 1938-39). 

Mr. Anderson's testimony regarding his efforts on 
the morning of November 19 to find a buying group for the Allied 
contracts carried by Haupt (Anderson, Tr. pp. 3255-56, 3258-3260a) , 
demonstrates that Mr. MacDonald's professed goal from November 14-20 


of finding such a buying group (MacDonald,Tr. pp. 1699, 1930) 


could have been accomplished by telephone in a single morning. 
Further, the Control Committee was not in fact needed to lessen 
the possibility of a panic in the market, which a telephone call 
from the Exchange President might have caused since, in the 
normal course, Mr. Berg could have made such a call without 
causing much of a stir. (See MacDonald,Tr. pp. 1960-61). 
Furthermore, despite the fact that Mr. MacDonald knew 
of the overwhelming concentration of the long position in Allied's 
hands, he has testified that he had no knowledge of, nor did he 


attempt to find out, the number of outstanding registered ware- 


house receipts; or whether the licensed warehouse capacity, for 
which registered receipts were not outstanding, contained cotton- 
seed oil of a grade deliverable in satisfaction of a future 
contract on the Exchange (MacDonald, Tr. pp. 1726, 1732-34). 
Therefore, he could not have known, nor did he attempt to find 
out, whether Mr. DeAngelis could effectuate a squeeze in the 


next delivery month, December, the first delivery date of which 
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was only two weeks owns from November 14 (MacDonald, Tr. pp. 
1725-26). ; 

Mr. MacDonald took no meaningful action to alleviate 
this overwhelming concentration of the long position, notwith- 
standing the fact that he was called on November 15 by Mr. Caldwell of 
the CEA. Caldwell,on the instructions of Mr. George Mehren, under 
Secretary of*the Department of Agriculture, called to Mr. Maclonald's 
attention the section of the Commodity Exchange Act regarding 
the Exchange's duty to prevent manipulations, corners and squeezes 
and the CEA's power to take action against the Exchange if it did 
not fulfill properly its responsibility to maintain an orderly 
market (MacDonald, Tr. pp. 1750-51, 1967). Mr. MacDonald did 
not report this telephone call to any other member of the Board 
(MacDonald, Tr. pp. 1751-52). 

In addition, Mr. MacDonald claims that he spoke to 
Mr. DeAngelis on the night of November 18 and learned that a 
12 1/2 point drop in the market would bankrupt him (MacDonald, 

Tr. p. 1774). He did not, however, convey this news to the 
cther members of the Executive Committee who voted on the evening 
of November 18 to impose a 25-point price limitation (MacDonald, 
Tr. pp. 1778, 1781-82). Nor did he notify Haupt that its 
customer would soon be bankrupt (MacDonald,Tr. p. 1932). 


+} Sidney Fashena 
At the meeting of November 14, which Mr. Fashena 


attended (Fashena, Tr. p. 2552-2553), Mr. Fashena claims he 
did not know that Allied held 90% of the long position. However , 
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he did know that the long position had become unduly concentrated 
(Fashena, Tr. p. 2514). Mr. Fashena knew that the situation called 
for immediate action -- yet he voted in favor of having the 

Control Committee send out a position call by letter, while 
admitting that information relating to clearing members, which 

the Control Committee was seeking, could have been obtained with 

a single telephone call to the Clearing Association (Fashena, 

Tr. p.2858). Furthermore, Mr. Fashena left the November 14 meeting 


with no clear idea of who was on the Control Committee; and took 


no steps to insure that the Control Committee properly carried 
out its function (Fashena, Tr. p. 2567-2569). In fact, the Control 


Committee never met (MacDonald, Tr.pp. 1720). 


os Harry B. Anderson 


Mr. Berg informed Mr. Anderson of the extent of the 
Allied position as shown on the CEA report (Berg, Tr. p. 2224; 
Anderson, Tr. pp. 3224-25). However, like Mr. MacDonald, Mr. Anderson 
did not convey this information on November 14 either to the full 
Board of Managers or to the Control Committee (Berg, Tr. p. 2275). 


Thus, also like Mr. MacDonald, Mr. Anderson stood by while an 


unwitting Board voted to establish a Control Committee to obtain, 
in essence, the very information set forth on the CEA report. 
Furthermore, in what he knew was a very serious situation, : 

Mr. Anderson permitted the Control Committee to send out the 
position call by ordinary mail, while admitting that he personally 


could have obtained the requested information from Merrill Lynch in 
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a much shorter period of time (Anderson, Tr. p. 3247-48). 


4. Walter C. Klein 

There is evidence that Mr. Klein knew the contents 
of the CEA Report with respect to Allied's position (Anderson, 
Tr. pp. 3224-3225, 3229-3231). He certainly knew the report 
existed. Yet he too did not tell the other Board members at 
the meeting of November 14. In any event, he was told by 
Mr. DeAngelis on November 13 that the latter had a position 
of roughly 8,000 cottonseed and soybean oil futures contracts 
(Klein, Tr. pp. 3652-53). However, he did not convey this 
information either to Mr. Anderson when he met him on the 
afternoon of November 13 (Klein, Tr. pp. 3662-63), or to the 
other Board members on November 14. Finally, Mr. Klein also 
knew that the Control Committee was seeking information on 
positions by letter only, when the situation demanded more 


immediate action. 


>. Harold H. Vogel 
Mr. Vogel missed the Board meeting of November 14, 1963. 


When he did return to town on November 18, he participated, as a 
member of the Executive Committee in imposing a 25 point price 
fluctuation limit on trading, effective November 19. When con- 
tacted to vote on the restraint of trade, Mr. Vogel asked no 
questions, exercised no independent regulatory judgment and cast 


his vote with reckless disregard of his regulatory duties. 
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C. On and after November 13, 1963, Defendant Members Cad 
of the Board acted in bad faith in failing to 


properly regulate the market. 
Plaintiff contends that the defendant members of the 


Board of Managers acted in bad faith from November 13 to 
November 20, 1963 in failing to properly regulate the market, the 
defendants profited from keeping the market open and/or 

sought to benefit the short interests. Pertinent testimony 


with respect to defendants in this regard included the follow- 


ing: 


Donald V. MacDonald 
Defendant meubers of the Board, including Mr. MacDonald 
chose to ignore their clear duty to close the market on 

November 14. Mr. MacDonald believed the price of cottonseed 

oil futures was too high on November 14 (MacDonald, Tr. pp. 1756- 
59). Indeed, Mr. MacDonald told ‘ir. Caldwell of the 


CEA on November 15, 1963 that chere existed a good opportunity 


to sell oil. Mr. MacDonald's actions reached the height of 
absurdity in the context of market regulation. Such behavior 


can best be explained by an assumption of bad faith.* 


EEE eel 


* Mr. MacDonald participated in setting the 25 point ,;riee 
fluctuation limit on November 18 (MacDonald, Tr. p. 1882). 

When the shorts threatened suit and Mr. MacDonald disregarded 
the 25 point limit to the benefit of the shorts, he favored the 
shorts in bad faith at the expense of Ira Haupt & Co. and 
others representing holders of long positions. 
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Mr. MacDonald has testified that he thought that on 
November 14 the futures price was too high (MacDonald, Tr. 
pp. 1756-1759). Indeed he told Mr. Caldwell that it was a good 


opportunity to sell oil. 


2. Harry B. Anderson 
On November 14, 1963, virtually all of Merrill Lynch's 


customers held short positions in cottonseed oil futures 

(Ex. 1 in evidence).* It is a stipulated fact in this action 
that Bunge and Continental were important and valued cus- 

tomers of Merrill Lynch. As the head of Merrill Lynch's 
Commodities Department, Mr. Anderson must have known the 
positions of Bunge and Continental. In addition, there is 
evidence at least that Mr. Anderson did, in fact, know 
Continental's position prior to November 19 (Vogel, Tr. p. 
3944-3945 ). Further, Merrill Lynch was the broker for Bunge 
from November 14 to November 19, when Bunge was selling short and 


establishing a speculative net short position in cottonseed 
oil. (See ILI-C-3, inf¥a). 


% 


* John Fontana, a floor broker on the Exchange during 1963 
has testified that Merrill Lynch was selling the market 
down in the last few days before the close in November, 1963 
(Fontana, Tr. p. 1092). 
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Mr. Anderson thought prices were too high during 
this period. Anderson never monitored Merrill Lynch 
activity and never checked with Bunge. It is reasonable 
to conclude that Mr. Anderson's actions from November 14-19 
were prompted by a desire to aid Merrill Lynch’s good and 
valued customers, Bunge and Continental. Indeed, there is 
substantial evidence that Mr. Anderson himself may have 
communicated the inside information which he received from 
Mr. Berg of the Exchange regarding Mr. DeAngelis" position 
to his client, Mr. Klein, and thereby enabled his client to 
profit as a result of a joint, bad faith failure to regulate 


(See Anderson, Tr. pp. 3224-25, 3229-31). 


Walter C. Klein 

On November 14, Mr. Klein instructed Messrs. Forti 
and Fornari to begin selling short for Bunge's own account on 
both the New York Produce Exchange and the Chicago Board of 
Trade. Mr. Klein admits that he learned on November 13 
that Mr. DeAngelis held approximately 8,000 cottonseed oil 
and soybean oil futures contracts (Klein, Tr. p. 3658). In 
addition, there is evidence that Mr. Klein knew the full 
extent of Mr. DeAngelis’ pwsition from the CEA report, either 
through Mr. Anderson (Tr. pp. 3223-3224, 7°29-3230) or from 
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the fact that Mr. Kenner, Bunge's house counsel, possessed 


such knowledge on November 14 (DeAngelis, Tr. p. 2883-2887). 


Defendant Bunge therefore used inside information regarding 
Allied's position to profit by trading during the last week; 
and to the extent that Mr. Klein received this information from 
Mr. Anderson, there was a joint bad faith failure to reg- 
ulate. Professor Gray has concluded that Bunge's position 
during this period was speculative (Gray, Tr. p. 4508). 
Bunge's speculative profit was i.. excess of $500,000 

in cottonseed oil futures alone, and Bunge inevwaséd its 
short position from November 14 to November 20 in soybean 
oil futures, as well (Ex. 154). Finally, Bunge's profits 
reflected the benefit of a settlement price on November 20 


which favored those with a short position. 


4. Harold H. Vogel 
Despite his repeated denial of any knowledge of oil 


and the market conditions relating thereto, on and after 

November 19 Mr. Vogel became an outspoken participant in 

the discussion to suspend trading and close the Exchange. 
While Continental's trading activities during the 

November 14-20 period were not so dramatic as Bunge's, it 

is none the less true that Continental's combined cottonseed 

and soybean oil futures position increased from net short 

3710 on November 14 to net short 3717 on November 18. Further, 

the substantial short futures position of 1375 cottonseed 


oil futures contracts on Novmeber 19 assured Continental of 
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handsome profit on the market decline.* 

During the November 18-20 period, while Mr. Vogel 
voted to suspend trading and lower the close out price for 
cottonseed oil futures contracts, his company was assured a 
million dollar profit in variation margin payments on the 
market close out of its short futures position (Ex. 258a 
in evidence, prepared by Mr. Ferretti, an officer of Con- 


tinental Grain). 


*® Continental has prepared contradictory statements as to 
their net position in cottonseed oil, both cash and futures. 
These documents do not hide the irrefutable fact that Con- 
tinental experienced only a modest 125 contract decrease in 
the size of its substantial short futures position and no 
change in its cash position between November 14 and 20, 

1963 (Ferretti, Tr. pp. 4043-44). Most certainly this is 
not a substantial change of net position and in no way does 
it suggest a lack of culpable behavior on the part of Con- 
tinental or its Exchange representative, Mr. Vogel. 
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POINT IV 
THE DEFENDANT FIRMS AND THE EXCHANGE ARE 
LIABLE FOR THE ACTS OR OMISSIONS OF THEIR 
RESPECTIVE REPRESENTATIVES WHO SERVED ON 


THE BOARD OF MANAGERS OF THE NEW YORK 
PRODUCE EXCHANGE 


a 


The Liability of the New York Produce Exchange 


The defendants, Vogel, MacDonald, Klein, Fashena 
and Anderson were members of the Board of Managers. Their 
function was to regulate the New York Produce Exchange. 


Their regulatory acts or omissions were obviously within the 


scope of their employment on the Board and as such, the 


Produce Exchange is liable for any injury proximately 
resulting from these acts or omissions. E.g., Gleason v. 
Seaboard Airline & Co., 278 U.S. 349 (1929); Standard Oil 
Co. v. United States, 307 F.2d 120 (5th Cir. 1962). 


7% 


B. Defendants Bunge, Usiskin, Continental 
and Merriil Lynch, as a matter of law, 
are liable for the action or inaction 
of their representatives on the New 


York Produce Exchange during 1963 
The bases for imposing such liability are at least 


twofold: 1) the principals have guaranteed the acts 
of their representatives as members of the Exchange, in- 


cluding their service on the Board of Managers of the Exchange; 
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and 2) the acts or omissions of Messrs. Klein, Vogel, Fashena 
and Anderson were taken whiie in the furtherance of and 


within the scope of their employment. 


+ The Guarantee given by Continental, 


Bunge and Merrill Lynch 
On March 3, 1959, Harold Vogel applied for member- 


ship on the New York Produce Exchange. In connection with 
Mr. Vogel's membership application, Continental Grain executed 
a "Principal's Guarantee in Connection with Application for 


Membership" wherein Continental stated: 


- we hereby guarantee the faithful 
performance of any contracts {Harold Vogel] 
may make in our name and hold ourselves 


ee 


remain in our employ cr until the Exchange 


-_—_—— 


shall be notified in writing that he is 

no longer assume further responsibility 

for his acts or guarantee further contracts 

made by him". (emphasis supplied). 
(Ex. 208 in evidence). Bunge Corporation supplied an identical 
guarantee in connection with the application for membership 
of Walter Klein. (Ex. 200 in evidence). Similarl_, Merrill 
Lynch has guaranteed all acts of Harry B. Anderson as a 
member o£ the Exchange (Ex. 204 in evidence). 


The membership applications of Messrs. Vogel, 


Klein and Anderson were accepted by the Exchange together 
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with the accompanying principal's guarantee. It is undisputed 
that Messrs. Vogel, Klein and Anderson were in the respective 
employ of Continental, Bunge and Merrill Lynch at all times 
during 1963. Further, none of the guarantees were revoked 
by the principal at any time during 1963. From the foregoing 
it is evident that, as a matter of law, Bunge, Continental 
and Merrill Lynch must stand behind the acts or failures to 
act of Messrs. Klein, Vogel and Anderson respectively, as 
their representatives on the Exchange, including the tailure 
of their representatives properly to regulate the Exchange 
during 1963. 

2p The Acts of the individual defendants 


as members of the Board of the Exchange 
in 1963 are, in any event, attributable 


to their respective firms 


Walter Klein was President of Bunge Corporation. 
As such, t>2re can be no doubt that his service on the 
Board of Managers of a commodity futures exchange in which 
his company actively traded futures contracts came well 
within the scope of his employment with Bunge Corporation. 
Furthermore, Mr. Klein has testified in this action that he 


became a member of the Board of Managers as a representative 


of Bunge (Klein, Tr. p. 3639); and that he replaced the 
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prior Bunge representative on the Board of the Exchange when 
that representative retired (Klein, Tr. p. 3639). In addi- 
tion, when Klein couldn't attend the Board meeting of Novem- 


ber 19, 19643, Mr’. Fort? went to represent Bunge in the place of 


Mr. Klein, Further, Klein .-: :ed in his application for member- 
ship on the Exchange tha: ine sended to represent Bunge Corovo- 
ration (Ex. 200 7.0 evicear.:s 

Simi) failure of Harry B. Anderson, 


Harold Vogel and Sidney Pushens poopecty to regulate the New 
York Pro: ice Exchange in i963 must be attributable to their 
respective corporate employers, Continental, Merrill Lynch, 
and I. Usiskin & Co. ("Usiskin") given the executive capa- 
city in which these men served their respective firms. 
Michel Fribourg, President o* Continental has admitted that 
Mr. Vogel's service on the Board of the Exchange constituted 
at least a "minor duty" of Mr. Vogel in his employ by 
Continental. (Fribourg, Tr. pp. 4208-4209). Further, Mr. 
Vogel's application clearly stated his intent to become a 
member of the Exchange "As officer of Continental Grain" 
(Ex. 208 in evidence). Mr. Hankin of Merrill Lynch has 


testified that Mr. Anderson, head of the Merrill Lynch 
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Commodity Department, represented Merrill Lynch on the 
Boards of all exchanges (Hankin, Tr. p. 3395); see also 
Anderson 9-G Statement. 

Mr. Fashena has testified that he became a member 
of the Board of Managers because he "was a small trader 
representing a small trading firm" (Fashena, Tr. p. 2497-98). 
Moreover, Usiskin was a firm whose primary business was 
futures trading and Mr. Fashena‘s position on the Board was 
_ mOt unexpected to the partnership (Fashena, Tr. pp. 2497- 
2498). 

It is a basic application of the general rules of 
agency* that if an individual defendant is found liable, his 
liability may be imputed to his firm if the actions or 
inactions from which his liability flows were within the 
scope of his authority. Seligson, 378 F.Supp. at 1089. 

Further, it is evident that the Produce Exchange 
was, in 1963, a highly organized regulatory body with firm 
control over its members and the market it policed. It is 
evident that the nature of the relationship between the 
Exchange and Bunge, Usiskin, Continental and Merrill Lynch, 


respectively, justifies the finding that the participation 


¥ See Restatement, 2nd Agency Sections 216, 219, 228- 
236; N.Y. Partnership Law, Sections 20, 22, 23, 24 (McKinney 
1948). ; 


Rak 
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of executives or these firms in the management and the 
committee structure of the Exchange was an integral part of 
the employment of these executives in the industry. Seligson, 
378 F.Supp. at 1089; see Vandervelde v. Put & Cail Brokers 
and Dealers Ass'n , 344 F.Supp. 118 (S.D.N.Y. 15/2). Moreover, 
as in context of Vandervelde, Bunge, Usiskin, Continental 
and Merrill Lynch in this action most assuredly had a direct 

‘ interest in the subject matter of the controversy. Seligson, 
378 F.Supp. at 1089. (See Sections II and III supra; see 
also, Plaintiff's Exs. 187, 188, 189, 190 in evidence -- 
summary charts which list the extensive participation of 
Bunge, Usiskin, Continental and Merrill Lynch partners, 
officers and *mployees in the management and committee 
structure of ~* Exchange during 1963). 

The nature of the industry, the guarantee provided 

by the corporations and partnerships involved, the fore- 


seeability to these respective firms that their partners 


or their top ranking officers would accept such industry- 
related positions and the statements of intent of these 
officers and of others at their respective firms further 


compel the conclusion that the acts or omissions of these 


el al 


ER 
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individual defendants were taken in furtherance of their 
employment with their respective firms. Blau v. Lehman, 368 
U.S. 403 (1962); Feder v. Martin Marietta Corp., 406 F.2d 
260 (2¢ Cir. 1969); Egan v. United States, 137 F.2d 369 (8th 
Cir.)}, cert. denied, 320 U.S. 788 (1943); Seligson v. New 
York Produce Exchange, 378 F.Supp. 1076 (S.D.N.Y. 1974); 
Vandervelde v. Put & Call Brokers and Dealers Ass'n , 344 


F.Supp. 118 (S.D.N.Y. 1972). 
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POINT V 
DEFENDANTS' BAL FAITH FAILURE TO 


KEGULATE THE EXCHANGE 
VIOLATES THE ANTIZRUSY LAWS 


This Court has reaffirmed plaintiff's private 
right of action under the antitrust laws. against the Ex- 
change, the individual defendants and certain of their 
corporate or partnership employers in 1963 for willful, 
reckless or bad faith regulation or failure to regulate the 
Exchange. Seligson v. New York Produce Exchange, 378 F.Supp. 
1076 (S.D.N.Y. 1974). Pa ei Deaktor v. Schreiber & Co., 
479 F.2d 529 (7th Cir.), rev'd on other grounds, 414 U.S. 
113 (1973). An exchange designated as a "contract market" 
by the Secretary of Agriculture does not enjoy blanket 


immunity from the antitrust laws, Daniel v. Board of Trade, 


164 F.2d 815 (7th Cir. 1947); Cargill, Inc. v. Board of 


Trade, 164 F.2d 820 (7th Cir. 1947); Phillips v. Chicago 


Mercantile Exchange, 479 F.2d 529 (7th Cir.), rev'd on other 


grounds, 414 U.S. 113 (1973), see also, Silver v. New York 


Stock Exchange, 373 U.S. 341 (1963); Thill Securities Corp. 
v. New York f°, Exchange, 433 F.2d 264, 268 (‘th Cir. 
1970), cert. de / 401 U.S. 944 (1971). ("The Supreme 


Court has soundly cejected any notion that the [ New York 
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Stock) Exchange enjoyed blanket immunity from the enforce- 
ment of the antitrust laws. . ."). | 
By definition, a commodity exchange restrains 
trade. Board of Trade v. United States, 246 U.S. 232 (1918). 
Its rules determine how transactions on an exchange should 
take place. An exchange, through control over its member- 
ship roles, determines who can engage’ in transactions on the 
- exchange. The requirement that all futures contracts conform 
in both form and substance to exchange rules presents a 
threshhold restraint of trade. (Rule 1 of the Coctonseed 
Oil Trading Rules of the New York Produce Exchange, olein- 
tiff's Ex. 56 in evidence ). The limited immunity of 
a commodity futures exchange from the antitrust laws must *? 
narrowly construed to encompass only those restraints of 
_ trade necessary to carry out the purposes of the Commod 7 
Exchinge Act. See, Silver v. New York Stock Exchange, 
supra; Harwell v. Growth Programs, Inc., 451 F.2d 240 (Sth 
Cir. 1972); Cargill v. Board of Trade, 164 F.2d 820 (7th 
Cir. 1947). | | 
As the court in Harwell stated: _ 
Silver then furnishes the guide which must 
be followed, i.e., that the repeal of the 


antitrust barrier to defendants’ action 
eccu 8s only if those actions are necessary 
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to make the statutory scheme for regulation 

of securities work, and then [said antitrust 

barrier is repealed] only to the minimum 

extent necessary. (451 F.2d at 247) 

(Emphasis supplied.) 

The puryose of the Commodity Exchange Act is set 
forth in H.R. Rep. 421 p.1, 74th Cong. lst Sess. (1935) and 
Commodity Exchange Act §3, 7 S.C. §5. There is no argu- 
ment that bad faith regulation, or failure to regulate for 
reasons of private pecuniary gain, can, in any way, further 


the purposes of the Commodity Exchange’Act. It is only when 


an exchange restrains trade pursuant to actions taken in 


good faith that an exchange can claim the shelter of the 


limited exemption from the antitrust laws. The Silver case 
clearly reflects the Supreme Court's abiding concern with 
the fundamentai concept that fair and honest dealings bake 
place on an exchange; and the extent to which this concern 
will be taken into consideration in determining whether 
regulatcry action of an exchange will be accorded an exemp- 
tion from the antitrust laws. As was stated by the Silver 
Court: | e 
"Congress in effecting a edhiewe “of self- 


regulation designed to insure fair dealing 
cannot be thought to have sanctioned and 


- 
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protected self-reguiative activity when 
carried out in a fundamentally unfair 
manner." (373 U.S. at 364).* 


Even prior to Silver, these propositions had been 
accorded full recognition in the context of commodity futures 
market regulation. in Cargill, supra, and its companion case 
Daniel, supra, plaintiffs ittiest that the Chicago Board of 
Trade had, in bad faith, breached its regulatory duties, 
thereby violating the antitrust laws. Aithough the Court 
Pa Daniel found the evidence presented insufficient to 
support a finding of bad faith, it held that regulation 
motivated out of self interest would offend the Sherman Act. 
The Daniel Court stated: 

While we have held that the Board and Clearing 

were authorized to act as they did, we further 

hold that if, instead of acting as they pur- 
ported to act in accordance with the rules and 


by-laws to meet an emergency and deal with it 
in a bona fide manner for the good of the market 


interest for their private gain, such action 
as alleged would vitiate the whole trans- 


action. (Emphasis supplied) (Daniel, supra, 
at 820.) : 


* This position is reinforced by decisional law governing 
other areas of commercial restriints which exist pursuant to 
a linuitead exemption from the antitrust laws. Thus, labor 
unions and agricultural cooperatives are, to a limited extent, 
exempt from the purview of the antitrust laws. However, where 
such organizations act in bad faith or in a fundamentally un- 
fair manner, they are deemed to have exceeded the purpose of 
their limited exemption and are therefore subject to the pro- 
scriptions of the antitrust laws. See, e.g., Maryland & 
Virginia Milk Produce Ass'n. Inc. v. United States, 362 

N.S. 458 (1968); United Mine Workers v. Pennington, 381 U.S. 
657 (1965); United States v. Fish Smokers “rade Council, Inc., 
183 F.Supp. 277 (S.D.N.Y. 1960). 89 


» * 
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Indeed, as this Court stated in its summary 


judgment opinion herein: 


. . + . The entire regulatory scheme admin - 
istered by the Exchange would constitute a 
restraint of trade and violation of the 
Sherman Act were it not for the limited 


———— T_T TTT 


immmity to antitrust challenge necessary 
to effectuate an otherwise contradictory 
Congressional Act. To the extent that those 
charged with regulatory obligations under 

the Commodity Exchange Act willfully vi- 
olate such obligations, the anti-competitive 
nature of e regulatory scheme persists 
without *~. countervailing benefit of 
achieving the purpose of the Act. Defendants 
err in separating out closing of the market 
and settlement of contracts as a restraint, 
without recognizing that bad faith regu- 
lation by the Exchange is itself a restraint 
of trade. (Emphasis supplied) (378 F.Supp 


at 1104) 


Defendants did indeed fail to regulate the Exchange in bad faith 
during 1963. They did so prior to November 14 by refusing to 
_kill the Allied goose which was laying an abundance of golden 

eggs (see IL, supra). They did so on and after November 14 by 
refusing to close the market, to the benefit of the shorts includ-. 
ing Bunge and Continental, and to the detriment of the longs in- 
cluding the brokers clearing contracts for the longs, such as Ira 
Haupt & Co. Further, the Exchange and certain of its managers 
enabled Bunge to trade on inside information obtained from the CEA 


for the purpose of preventing price manipulation and a threat to 
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orderly marketing. Bunge accomr’ {shed this inside trading 

through Merrill Lynch, having obtained this information from 
Harry B. Anderson. The Exchange permitted this trading by Bunge 
ard conducted no investigation despite the fact that Managing 
Director Berg had told Anderson of this CEA report, knew Merrill 
was broker for Bunge, and knew Merrill was taking short positions, 
if not, in fact selling down the market prior to its collapse. 
(Section III, supra). Accordingly, the defendants failed to 
regulate the Exchange, their failure was done in bad faith and 
in so doing, they injured Ira Haupt & Co. and violated the anti- 


trust laws of the United States. 
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CONCLUSION 


For all of the foregoing reasons, plaintiff, the 
Trustee in Bankruptcy of Ira Haupt & Co., Ltd., Bankrupt, 


respectfully requests that the respective motions of defendants 


pursuant to Rule 50(a) of the Federal Rules of Civil Procedure 


be, in all respects, denied. 


Dated: New York, New York 
October 20, 1975 


Respectfully submitted, 


WEIL, GOTSHAL & MANGES 
Attorneys for Plaintiff 
Harvey R. Miller, as Trustee 
in Bankruptcy of Ira Haupt 

& Co., a Limited Partnership, 
Bankrupt. 

767 Fifth Avenue 

New York, New York 10022 
(212) 758-7800 


Of Counsel: 
Joel B. Harris 


Lewrence D. Bernfeld 
Janet M. Meiburger 
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Richard D, Forti $1 
Ko, 
Me, Kein never did? 
Ko, 
Yor Mr, Fornari? 
tio, | 
Nor Mr, Groeneveld? 
Ko, : F 


You testified earlicr that you did subse- 


quently have a conversation with Hr, Klein about the 


the incident; ig thit right? 


A 
Q 


check, either six months or four to eight months after 


~ 


Right, 


Let me ask you again whether you recell the 


cireenstances of this discussion, : 


A 
Q 


Did I? 


Let me ask you again whether you recall the 


circiastances of this discussion, 


A 


No, sir, ko more than I told you before, 
I think we were discussing matters concerning 


Allied in general, end this subject cane up. 


% 


Me, Forti, do you recall when Bunge first 


began eski;,, for nonfungible storaro? 


M2. SCOTT: You mean identified tanks? 
ER, REYCRA?7: Identified tanks, You are 
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sight, 


A Identified tmks, I think it wesaround April 


eane up? 


Yes, 


$ 
6 
7 
& 


F 
- Do you knw why thet happened? Why Chat subjec 
» 


MR, SCOTT; Just aromert, Perhaps I uis- 
9 understood, You ere now talking adout the 1 non= 
10 fungtble receipts? 
Ma, REYCRAFI: ‘The nonfingible oe. » that 
fe right, D. . 

aI WIIKESS: Identified deat’ | 

MR, SCOTT: There sre two things. and I want 
to be sure what your question is addressed to, thet } 
is all, ie 3 : 

MR, REYCRAFT; The nonfungtble preety et is 
-the question I asked, 

MR, SCOTT: All right. 

‘THE or Which esr" ‘£ mean taentified 
taxks nou? 

MA, REYCRAFT: I beg weve pardon?. 

UaB WITNESS; Which doten'c mean -- 

MR, ScOrT: Soe i just explain? 

MR, REYCRAPT: ‘Surely, “b 


Be oSR ER BSS 
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#R, SCOTT: The point fs, and it is alscady 
a matter of seins: “Woe there was a sequence of 
events, You wore first asked for identified tacks 
exd then later asked for storage on a nonfungible 
dzsis. 
THE WITESS; Right, 

(A I would say that this wes a continuous process 
of evolution, if you wont to put it that way, which wes 
going on all the time, I mesn all the people in Bunge 
were responsible for this operation, Everyone of us tried 
as much as possible, as herd az possible, to think of 


better reans, of better weys which would make the ate 


less risky for Bunze, rasa 

So it*s possible that this thought of Se EY 5 
tanks where 1 could not be pumped in end out all the 
time; pees be segregated, designated as ofl spectfi- 
eally pledged to Bunge x Ccnething that had been in our 
mind perhaps for a long tine, because this would heve 


‘followed the pattern of what Bunge d‘d in other terminals 


with other —_e not in Bayonne, 2 
” There Bunge vould list a tenk; would 1 give , 
specific instructions for certain oils to be puaped in ar’ 


out, 2 Hee Ae ee 


In otker words, Burge would maintain specific . 


a wr vw w 
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"A Well, that subject of not having tornk 


ruehors rae wafnad dye eracnte omy these laowoe- co: 


“ote eSSSSTyZ Siss 
‘ gion when I sat chews in the office of Mr, Klein 
and we hud Mr, Forti and Mr, Fornart and trrysclf, 
“That was one of the things I pointed out, 
We wore without tank mnbers ont therefore it was 
not essy” -- and so forth, : = 
MR, SCOTT; I hed forgotten that, 
BY BR, REYCRAFT: | a | 
- Q Me, Forti, you do know that exbsoquently tank 
numbers were obtained; is that right? 
A Yes, ee ‘at 
Q—s—iT{Bo you ‘ite who made the axrangenents with 
Allied to obtain the tank numbers? 3 


; A . I think all of us might have participated in 
un way or the other, I think this is aunething that we 
discussed with Kenner, “We certinly discussed it with ‘ 
Fornari and vith Groeneveld, I don't renenber that pare 
ticularly I was une one who spoke to Allied | about this, 
or just carried on: the deteils, s 

I wuld soy that the details would be worked 
out by Groeneveld or pessibly that Mr, Fornert told hin, 
I might have mentioned the general, idca to Tino, | 


In fect, if 1 reaexbet correctly, there wes -- 


‘eo ont A WA ww WwW 


2439a 


Richard D, Fort 76 


i was so becouse at one time ~. and don"t esk me for the 
Gate, please «~ but I know that Tino wrote @ letter in 
which he was not very keen about this, 

50 thera wore discussions, I might have, 
I em gure, mentioned it to Allied, I e2 sure Me, Fornari 
hos, I om sure Mr, Groeneveld hes, Now, who was the 


first one, 1 don't know, 


Q Did I understand you to testify t* ¢ you 


thought Hr, Groeneveld night have made. the arrengenmntat 


4&4 the physical, the final eecegenentey 
a: Yes, : : | 
Just a minute, who made the BREN CER 

initielly with Allied, Nia Peet, “We want — 
mabers"? . ers hee Onsite = ee: 

A Bix, I don't kr me if =e E cu * 
this convergation has taken place, As fer as Bunge is 
concerned, I would say all of us have perticipated; 
Me, Kenner, Mr, Yornart, nyself ad Groeneveld, 1 em sure 
that at one time or the other the four of us havementioned 
souething to that effect to Allied, In what sequotice , 
Go not reambor,, AP * pect 


Mi, SCOTT: Just so the xecor3 is absolutely | 


cloar, we ore now talking about tank members £3, 
‘distinguished fron the nenfungible receipts, - 
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BR, REYCRAPT: That is right. That is whet? 
Z om ashing cucu. , 
Ha, SCOTT; All right, 
QIK WITKESS: You are still specking o:Jy about 
tenk neubere now? : : 
MR, REYCRAFT; Yes, 3 
THE WITH2SS: Okay. 
ie in chronology tank nenbers cane before? 
i. REYCRAFT:; That is ‘rigit, And the answers : 
you hae been giving have Boen relating to tank ” 
Dwsbers 5 isn’t that right? : 0 
THE WITNESS; Well, let me say , this: ‘the tenk | 
numbers I think was prompted and motivate: more by | 
the idca of sinplifying our inv: story pecceden) 
which is sonething that pert ap /soeneveld wight .. 
have brought up, because it wa: nore directy his 


coun sphere, actually, the idea of getting segregated 


’ tenks, Though X think ic ves ny oun idea, which 
' gook shape, took final shape after the incident with 


Spain, 7 i | 
Q hich incident are you talking about? 
A After the clain by Spain that allegedly cv.a- 


sxineted of1 had been shipped, 


So my great preoccupetion was to sce that the 


a ww > ww wo - 


SES 
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oil pledged to Bunge was of good merchantcble quality, 


ot - ad ‘ 


sae Duiege could st wnuy dant GSLs, as t. ° sousys pt 
dezastically end oversea Thet was the parenount thought 
in my mind, 


And I thicy the final push tovards the ja 
mentation of that idea or suzs gesticn or request we3 the 
claim by the Spanish authorities, | fk 

So I would say thet this took place ground the | 
turn of 1962 or esrly 1963, : 

Q dad sf I understand you SOME ay ie is your 
testimony that the tank numbers » the adea of ens tank 
numbers was your suggestion; ig that right? : 

MR, SCUIT: Ko, He did pot cay that, 

"Ma, REYCRAFT: AL right, Notas 
A It said that the idea of having segregeted cack 
: me, SCOTT: He aid the ‘fea of badng segregate 
tenks vas his idea, 

A . (€ontiming) -- ‘was ey idea, which I Aigcussed 
with Me, Fowari end with itr. oe end ‘Ke. croeneveld pro- 
bedly, | 
BY tm, REYCRAFT: 


a 


Q ‘Who sugsested the tm maubers? ‘To you have. an 
recollection of that? 


4 - porheps ‘Groeneveld, 
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2 Q Did you cver have occasion to giva inatructios 


nas to whet the no} lev woutd ha on abteainines tent: neumhera 


4 fon warehouse receipts? 
5 A I do not renexber 4£ there vag menorenda, 
6 | Tkese might be, a3 you krow «-- I know that you ora sware 


of thia -- very often those mencoranduas uere uritten 


either by Mr, Fornarl or mysolf, Ve both looked at then, 


mye either one of us would initiel thea, : 
IL don*t Imow Lf Corre is any such tatsis in 
the eens er not, So " éon*t ‘want to contradict myself, 


But my recollection at the monent is not; that I did nci 


give specific instructicns to that, That 4s uy recollec- 
tion at the moment, ae eon oe } | 
Q Instruct ons were gist by soucone, | however, 
concerning toxk numbers on receipts; fa that right? 
A Yes, It might bave been in writing or verbally, 


-Q >" and if you did not do it, Mr, Fornari probably 
did; is that right? Ce. Pee eis o 
4 Ko, That is a presuaption, 
Oe Mr. Groeneveld may have cone to us and said 
"What ‘out ‘gotting tank nunbers,". 
| We.said, “Okay, Karl. Fine, See if you cen. 
do it,” | | 


Q Doyou know whether there were any exceptions 
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to the policy of gotting tank avebers? 
A Any exceptions?» 


Q Yer, 2° 


A Which policy? “ 


Q tL uncorstood that you sequlesced in uy statenent 


a wu hm |e BN 


that thers was 4@ policy of getting tank nucbers on varchouse 


receipts reluting to Allicd, 


A I think that there were sone exceptions leter on 


ore rcason or the other we could not get a tank mz aber or 


there was oil pledged io Bunso- for a very short period of 


time, In other words, if it was a very short-tern operation 


there might have been eureptions e- I think there were << in 


which Bunge did eccept oil stored in tanks without a number 


‘fon e Sererary basis, I belseve there were, 


~Q Did you make a s decision ae “~ tins | to accept .: 


receipts? 


A There probably were coemon dectetons, : ‘Again * : 


BR EAN with ifr. Pernaet and Me. Groeneveld, It 


probobly wes decided, X don't renenber apecifte: iy | thet 
there vas any board meeting to wont thet, ; 


Q _ You do not have any specific recollection then 


££ the subject of making exceptions to ae policy. of having 


tonk numbers came up, do you? — 


A No, exce; es I just indicated to your it is 3 


Bee 
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1 foossible on the spuz of the monent scae business wes being 
2 segotinted for which Allied could only give a varchous? 


Pf. — +f - 
ErPCP Ine reisntive ww a Lata wusas suet G22 wus fongthic," 


ead on the spur of the ruzent, in view of their business 
that wes being negotiated aud with what their business 


elated to ws made ex exception, i 
HA, REYCRAFT: Lot us take ebout ten ninutes 
for e recess, plesse, ; 
(Short recess.) 
BY HR, RECCRAR Ls , 
a Mr. Forti, I understand ‘fin conversations 
that I had hed off the record with Mr, Scott that your 
recollection has been refreshed with respect to your 
conversation with Mr, Klein cencerning the $25,00 check, 
partly es a result of your conversation you have just. 
hed with Mr, Fornari. Would you ‘care to state what your 
revollecticn now is, . ee me 
4 Yes, sir, As I eata before, ay basic recol~- 
ection is that there was only one instance in vbich this 
paticular item was again discussed with Hr, Klein, 
Now, I was not quite certain 2s to the date, 
In fact, 1£ you recell, I was somewhat hesitant in pinning 
this doun to.a dato, 1 did not.” For lock of a: better 


cate I said six months, 1 ieeeanennbly added; It might 


~ 
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this any consideration, You asked ns if I nov think 
Se wae sooetelei§ ts ee < Sa 
I beg your paréon? 
You asked me if ny opinion now ~~ 
I think I said did you think it tas possible, 
4 = Bo, at thet tine I diea't think, 1 did not 
‘give it any consideration, I did rot know how this was 
going to be done, ee ae | use | 
Q * Did you have eny ‘information. during Septenbcr 
of 1962 whether there wes any physical interconnection 
yetene the Harbor Terk tanks and the ease Express 
tenke? i 3 | 
Ro, eis, I did not know thet, 
Bo you: recall ever discussing this subject 


Mo, There was _ alk discussion, 
; oo REYCRAFT; Let us take sbout ten minutes, 
, Gbore recess.) | 
BY 22, POR: 


Q : Mr: Forti, you gave fees yeotseday on 
the subject of hew the tonk maters: started appearing - 


‘on Anerican Express receipts. ‘This is still on a fungitle 
basis. But you said that thece ome. a tine wisn tank 
mmbers did start appearing. 
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What I would like to do now is to try to pin 
down your recollection es to exactly when that happened 
end what conversations you had with people at Allicd end 
Bunge regarding the arrensenent of this procedure, And 
just to refresh your recollection a little bit, % will 


state that as far as ‘American Express is conee~ +4, the 


-f. tank nunbers. started appearing on receipts at the exud 


‘of August 1962 and, with exce, tions, ‘continued to appear 
‘from then until April 1563, at which point the non- 
eemethe' storage started, Sempd 
‘And the first and only tank anes: on Harbor 

’ Tank receipts, as I recall, were the two receipts in- 
_ wolved in the Scpteaber 26-27 incident, ee | 

‘ ‘With all this background, I like to 
esk you, first cf all; Was tt you that arranged vith 
Allied for the tank Isrts to opens on Anerican Pips 
receipts? nis | 


A. _ cannot telZ you fee: sure vhother it was I 


er someones else, 


“Again I wish to exphasize that this was 
an n operation in which meny of us were involved at Bunge: 
‘Me, Fornari, myself, Mr. “Groeneveld, Me, Kenner, Mr, 
‘Klein, Each one for a different aszect of the uptration, 


‘Mot to spak of many other peopla, re eos 


o.~- awr ww ww’ 
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So you ece, it is extrenocly difZicult to 
pin down whea en idea originated, Most of there idena 
were a centirvous process which was ‘cyolved in daily 
conversations, | Mr, Fornari and I were sitting One next 
to the other, Ws were talking to each other all the tine, 


-It's utterly inpossible for ne to tell you that on the 


- 25th of duly it was the first time I told Mr, Fornart, 


“Look here, Harry, we have got to have —. or ve have . 
got to have that," | ie | 
These things did evolve within a certain 
period of tine, We had an operation saree we were learning 
by trial and error, we were realizing some mistakes that 
had been made, We were trying to inaprove “pon the epee 
tion, We were Srying to _ it a better — ue were 
thinking of every possible ways Sa I cannot give you.a ; : 
date, a spécific date, ; cae Re ae wed Sete] 


I would Boy that the idea might oe originated 
with ma; it might have originated with Mr, Fornari; it 
might have originated vith Groeneveld, It might have 


originated in conversations with Allied, As I indicated 
before, I renewber thore was a time ase this waa proposed 
by DeAngelis as en added inducenent for Bunge to enter into 
some sort of an operation, 


Q Are we talking about tank numbers now or are 


2 
-~ u 


loans, Row, D -good-by." 


‘of normal business ie would be unlikely that. by the end 
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MR, McCHORD: Read the question and easwer, 
plesse, ae | 
| (the lest question and acanute were read by 
the reporter.) | | : 

4 (Continuing) This is essentially what I 
meant, the only thing * may want to add to this is chat 
to bring beck --.or to bring this’ “down to zero wold have 
meant a discontinuation, a cessation of any relationship 


with Allied to uss MALL 1 right, now you pata t back elt the 


“So what was “present ‘in ny wind ‘thet winless ‘that 
ws the case, ‘ox valess a would go out and liquidate 
eli the stocks that were ‘pledged to: Bunge, in the course 


of the year, ty Decenber ‘Bist these loans would be re- 
duced to zero, It night be considerably reduced, but not 
to sero, from a Practical stacdpoint, and asauning. thit 
Bunge wanted to continue to do business vith Allied, 
I hope I have made this clear, | 
Q You referred yesterday to a ciaiien that 
Mr, DeAngelis gave you with respect to nev obsess It 
is referred to in the letter of Septenber 26th, and it is ; 
wefecced to in the last paragraph of Exhibit 93. at w nder 
1£ you would tell me wes atecussions yon had vith Mr, | 


“ 


aounwnhk |’ MH 


te ey_RB ERE BoE 
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DeAngelis ebout this gucrantecs, hoy it wes supposed a | 
BH. cad so forsh, ee “ | 
THE WITEESS: Off the record, 
@scussion off the rccord,) 
MR, McCEGRD; Readtha question, : 
(the perding qitatiion was read by tho reporter, ) 
A I vould appreciate it vary ‘puch rtd you wuld 
break coun this queation, 
Q ss dDie you have any discussions with Mr. Desngelis 
regarding this guerantcet 
A Which guarantee. nou? 
 @Q The ove eeferred to in tha Lest perecragh 
of Exhibit 93, ~= =. +” 
A Did ve hava eny_ 7 Miacasetion with Dedngelia 
concerning this‘ 5 Mes, ey aes 
Q What etd he say? 
A  Eunstly vhat te written here: That he cence 
to us end he indicated to ws that he would guarantes 
that much business, 
This was a typical statenent of Desngelis, 
to sey ®t will gusrantoe won thet much business," 
Q He guaranteed you e certain nargin of profit 
on tha business, too, did he not? | : 
A He would also guarantea Sica a certain margin F 
rd 


ay 


od es 


a. Biensra Vv. FULL ee i 
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2 of profits, yes, ; 

3° 0 What kind of huainass fg he referring ta faves 
4 Is ke referring to perchasos by Bunge from Allied ecccn- 

5 panied by resales of the merchandise by Burge to third 

6 porties? 

2 4A I..thirk mostly the sécond; sales by Bunge 
's to other parties, ee 
9 Q Was it agreed between you and Mr, DeAngelis, - 
10 | ow was it a part of this guarantee that he was talking 

iL 


about here that Mr, DeAngelis would have any control over 


124 the prices et which gunze sold the merchandise? 
Bb ¢ ke, Kr, DeAngelis » in the expresaions that 
4 he used aud the languase that he use 4 and the pressure 


that he used, he would saphasize all the forthconing | 
business; would alvays show us lists of prospects, and 
he woule put down this country for so much end that country 
for sc much, Ee purported to have very good information 
concerning how uch oil was to be exported and how much 
oil was to be needed by various countries, * And to him. 
that prospective business appeared «3 sotuel business, : 
I have seen this over «ud over again, And I cepests. It 
would oe just lLi}.c Br, _tedAngelis tn ease. to us end say, , 
"} guarantee you that: basiness." ; a = 
Rext i would say that this business would be 


. 3 


a wu fh ele 
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mostly in the nature of export business or selling ofl, 
dees: of ws Ses: seess? snZ as teow that 
purchsses were to be made by Bunge, 

So this turnever would have to he generated. 
by sales ard rot by purchases, : 

Q How did Mr, PBeAngelis scy that he wes able to 
guarantee you thet you would neke any particulsr sale that 
you contenplated?- : : 

A Agein it's e question vf the word “zyarantee,* 
But I repeats The word “guerentee" shevld have been put 
in quctaticn marks because this was apnerty like Mr, | 
Deargelig to say, "I will guarentee you," 

Q Was the understanding thet sany sales that Bunge 

wes able to make abroad, Allied weuld seit the merchandise 
to Bunge et $2 a ton less then the sales picdce that Bunge 
had with its forcign custower? . 

A Well, in essence this would be the result, yes. 

Q and wes it understood berween you and Me, 
IkAngelis that you would be adle to meke the sales abroad 
without any consultation with Me. Deingelis as to the price 
on the sales abroad, and then he would simply sell the 

merchandise at $2 a ton less than for what you sold it 


abroad? 


A I don't believe there wes any specific 


* 58 


SRae. 2c Nt £%Q F&F WS 
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conversation regerdirg hs I believe DeAngelis Was. 
 éward of the fault Gist Surat wouen sO Rave ‘hcces: ‘S58 

merchendise way; wouldn't have sold it below the going 
market, Ard prohably he did rely cn that; that we would 
act certairly in a commercial meoner, 
And while we were trying to ‘cue sales, we 
certainly would not dune this merchendise, 
Q Essentially ycu vould consult with him before’ 
deteraining whether to rake a particular sale abroad at 
® particular price: is thet right? | 
ae It was not specifically discussed if and how 
we would consult with bin. fas | = 


Q You had done it in the past, had ig not? 


a What? : 
Q Im connection with the Spanish transaction, 
for example? | : : 


A To dincuas it with him? 


Q bade 

A ‘Te the extent cf saying "we have this bid Soom 
Spain,” 

Q You did net have a bie from Spain; you made a 
bid to Spein, did you ret, ete Siete price? 

A _— 1 think we did heve PY bid from Spain, 


Q You rementer there were two 50;000-ton seles 


Se 


+o 
ad 


which you offered it to the ‘Sponich Coverrasnt? 


offer to the Spanish Goverrment xhat price you were going 


2453a 
Richard D, Forti 202 
that were made at about the ome time in tho pecinniing of 
July. : . 
a.) We certainly -- according to ty Renory, we 
wentataie had a bid, at least on the second port. . 
Q - Yes, but on tha firot part you Ais in « bid, 
did you not? 
A ‘de made cn offer, 
< ne en offer? 
A | Yes. So 
Q.. od you ‘consulted with Hr. Detngel is ietece 
you made the offer as to the Price at waich the offer 
would be sade? : ae cenpes AE ee Seis : 
A We saestnty =~ I'm sure we e had: en offer foe 
~ Deangolts nt a given price, : 


ae “ Vhich una §2 0 ton teas than the price’ at 


- X donate tow 46 46 was | exactly $2 a ton, 
but wa added sono price for Bunge. iglot 
Q ;, and ur. Desngelis knew before wiih hy your 


to offer ta the Spanish Government, did he not? 7 

i Well, I essine he had a pretty good idea, | 

Q ° You knew that he had made on offer hinsolf 3 
to the Spanish Covexmiaat tc? Ce 


vt 


a wu & | | 


24 
25 
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A I don't believe he made an offer himself, no, 
Although at tines he would put offers, simultaneous offers 
through other chainels also, | 
Q But you were not awere at the time that in 
connecticn with this first 50 ,000-ton sale he had made 
en offer on behalf of Allied; not checcigl any other channel 
but on behalf of Allied for that business? 
A Where wo were -- that we were making an offer 
on behalf of Allied? 
MR, SCOTT: Ko, 
MR, McCHORD: No. 
MR. SCOTT; Wait a minute, The questicn, a3 
1 understand it, is: At the time that you nade the 
offer on the first 50,000-ton transaction, that 
at or about the sane time Tino ee satel an offer | 
on his own account, ? tee, 
MR, McCHORD: For the same business, 
MR, SCOTI: For the some business. 
THE WITMESS: Did I know that? 
MR, McCHURD: Yes. ae 
THE WITKESS: I don't remember, 
BY MR, McCHORD: 3 ee | : 
Q Would it seen peculier to you if he had? 


A Well, if you have anything that changes ny a 


24 
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recollection, I will be glad to look at it, 
$ pie? tuce stese Sse the seccrd that 23* 
happened, and there are dociments in Bunge's file that 
indicate that it hanpened. I en jw asking whether this i 
unusval or was usual, 
aa Excuse me, Wheat would you Like to know? > 
Q 1 went to me whether this is the sort of 
thing Mr, DeAngelis usually did or often did, 


A Which thing? 


Q That is, as I wnderstand your testimony -- I 


éon't want to put words in your mouth, but as I understand 


your testimony, at the tine you made your offer to the 
Seanied: Goverment you had an offer from Allied at a given 
price, oh | 
ie | 

Q And you made your offer to the Spanish Govern- 

ment based on the offer you had from Allied, | 
A Right. | | . 

Q You included a certain profit for Bunge, ‘and 

Mr, DeAngelis knew approximately what the profit fe: Bunge 
would be, So he would kuow what price you were offering 
to the Spanish Goverunent, This is all correct, is it not? 


Yes, 


Q And 2t the same time the documents in Bunge‘s 
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2 file indicate that Mr, DeAngelis made an offer to the 
‘3 a Saenf ah Goyerrmant on hathet& af MNiod Sez the sons 
4 business at a different price, 
5 A Yes, | | 
6 Q My first question to you was: Did you know 
7 at the time that he wes doing that? And you said 7 
8 don't recall, 
9 & No, 
| 10 Q That 1s correct, is it? 
4 A _ That's correct, ee Senne 
LR Q My next questicn was; Was having done this 
13 


something that was wusual? In other words, did Hr, 


14 DeAngelis do sinilar things? 


Bang A Such as- putting out more than one offer to : 


16 the game -- > i e 1 


asd Q . That is is right. | 

28 A Wo, he did that other ‘times, iia 
3s Q And then he put out offers at different prices 
27 aa he not? : 3 

21 A st : 
2 Q And sometimes directly for. the account of 

237 Allied and sometimes through other exporters such as Bunge 

247 4s that also correct? 3 

25 A 


I would say mostly through other exporters, 


_ pursuant to this agreement? 
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Q #é As - @s this agreement for the guarantce 
Ze ecrcsrned, wes this soess-2= 


Sat .-.08 
Coe Mage Swe woe c2rracu wees 


A Ko, Certainly not in full, 


Q To what extent was it corried out? 

& I don’t know the exact emount of business that 
was: done subsequence to this, ‘he agrecnent as such was 
rot fully carried out, oe. : 

Q The eagreener.t refers to an understanding that 
$£ the over-all figure o£ $00,000 tons is not reached, _ 
the per-ton mergin will be increased so es to reach the 
target intended margin of $1 million, See ep 

Was there eny increase that occurred later 


on in the margin « on Bunge'’s transactions with Allied 


4 1 don't believe go, ae | 

Q Do you recall any oceasion on which you or 
others at Bunge told DeAngelis thetyon were not making : 
enough money Eran your relationship with Allied and he 
ought to increase the margin on any particular deal? 
A It might have been on occasions, on one or 
two deals, Bune might have asked for --~ or might have 
pointed out to Allied that Bunge wanted to have a higher 
mergin of profit, : c | | 


Q _— And this only happened once or twice? 


letter was written by Norton to the insurance department 


believe (indicating), Mr, Kenner put my name on it, And 
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will revert to this when we presume stocks will again rise,!" 


So thev micht have aaaumed that it wasn't 


urgent because the stocks declined, But this is an assump- 
tion from reading this paragraph, . 

Q Do you recall any discussion at or about this 
time -- that. is, July and August 1962 ~+ with anyone at 
Bunge regarding the question of whether Allied's insurance 
policy, which at that time eeneent these goods, éscenen 
against fraudulent acts o- the part of Allied or mis-. 
feasance on the part of the employees of the various | 
storage companies? 3 | Ne 

A No, six, ; ey Ea 

Q. will ask for you to look at Exhibit 141, 
please, I will ask you if you saw this letter at or about 
the time it was received by Bunge, | 

A Your question was whether I sav this letter? 

Q Yes, Pee ace poke | 

A _— Ewould say in all probability I-did, . This. 


of Bunge, It was sent by Mr. Schroeder to Mr, Kenner, 


‘This is the handwriting of Mr, Kenner, r 


the name is crossed out, So I would gay that in all 


probability I saw it, I read it, 


eo at every <- every tine, 
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A Ko, sir, In fact, I must say I was not quite 
aware of that, 
Q You were not awere of that? : 


A ~ No, sir, 

Q Did Bunge have any policy in Noveaber of 1962 
regarding reducing the Allied account? 

A In 1962 or 19637 


Q = 1962, | Te 
y Regarding reducing the Allied account? 
Q Yes. , vs 


A‘ Well, I think that was a constant policy. 


It certainly was in force then, as it had been in Septenhe > 


as rc was later on, it was something that we wanted to 


q “Would you refer, please, to Exhib it 1M. 
Do you recall any tting ebout the series of loan 

referred to in this letter? | | 3 
A Well, I would like: to eay 1 have. no recollecti¢r 
eS to whether ths particuler egedihdeih wes actually agree 
to, If1 had to guess, I would say no, or not completely, 
I can en say: This wa a request, ‘Probably 

this followed a verbal request -- this particular letter 
followed a verbal request, I do not remeber now whet! -r 


this was done or not done, 
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happened onthat date, 

g . Teitt anes you a anewamnt of abe prowe, 
I have numbered the pages at the becetie left-hand corner 
myself, And the number on the top sheet is 90213167, And 
the other pages rum consecutively frcea 90213195 through 
9021205. I will ask you whether this re an exemple of 
the position reports about which you have just been 
testifying, | : 3 

A “Yes, 


Q It is my understanding that you normally re- 


ceived the whole document; that is, both the sumary sheet 
on the top and the detail that supported it; is that right? 
A = ‘Yes, sgh Peek nie oe 
Q Was the summary duis eiroulated ening others 
at Bunge? ; Bee Nie Spee ee a tls fe a 
A Yes, The sends thukidihads ik Wetsiins chau aoe 
was sent to Mr. Klein either -- as it appeared be as a 
copy of what I received, and in sone cases maybe a further 
condensation might be made and be silmitted to Mr. Klein, | 
Further, Mr. Fornari got Pa copy, rt don"t know if anybody 
else did, Maybe the so-called finance department got one, 
Q _—dDid Mr, Fornari alsa get the detail or did he 


just get the summary sheet? 


A I don’t renender whether we kept one copy 


ee 


you wanted? ee ~ cats bi igi 2 Seah ea 


“wanted it; is that right? 
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between the twe of us or he got en extra copy, That night 
have varied, T don't knrm, 

MR, FORNARI: Off the woods 
(Discussion off the rccord,) 
A (Continuing) One copy between the two of us, 
I.mean it. was. accessible. to. both, 
Q Who wag it that decided the format in which 
this report would be meade up? 
A Thie here (indicating)? 
Q Yes, is 
; A I think there was sort of a innate of evolu- 
tion, -I don’t know if you have any records, Some of the 
original ones which wore kept in handwriting by Mr. ) 
Groeneveld, = aang ere 
Q But basically wou: eid hia thes information 
A Yes, 


- 


Q sod he prepared i: in the font fa which you 


r That's right, And then, as the business: 
expanded, maybe some sub-groups” or aub-elasetfications 
or subdivisions hed to be theught of and broke it down 
to make it more intelligible, | 

Q What I om getting at here ig whether tir. 


r 
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Groeneveld was essentially carrying out your wishes as 


eo the rorm and the troe of infornation -- 


ee ee 


A Yeo, 
Q e- that was to Se given when he prepared these 
reports? 
A Yes, 


Q Did you keep a file of these position reports? 

A I would say for a certain time I would keep a 
file in ny drawer, ond then if I didn't need it any longer, 
it was becoming obsolete, I vas either giving it back to 
Mc, Groeneveld or sending it to general files, 7 

Q Who was it that decided when a particuler 
position report would be prepared? Was it that you asked 
Mr.Groeneveld to do it or did he just decide to do it? 

A would say that generally speaking that was 


done in accordance with needs end changes, In other words, 
if there had been no change either in extension of new 
loans or in new comercial opectitinns with Allied, end — 
there had been no changes in ~he maxket value of the oil, 
then perhaps I would tell Groeneveld, "You might skip a 
week or just make a very rough one end say that everything 
is unchanged," Aguas 3 
Occasionally, although seldom, if changes had 


eccurred twice during a week or even three times, con- 
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ceivadly I would have told hin, "ake & new position asain, 
5 Vhat did you use the back-up informstion, th: 


information supporting the sumary sheet for? 
THE WITKESS; Excuse me, Repeat the question, 
(The last question was road by the wena, ) 
THE WITKESS: I'm sorry, I don"t understand 


your question, Rephrase it, 


| 


For a tet did you use it to keep track of. 
whether Allied was meeting its pean as to pu.chases 
i end sales? ans 
_R 4 Mo, Primarily the purpose was “to see if the 
13] market value of the oil -- the current value -- let me 
4 put it this way -- of the oil was higher or lower than 
the amount of woney which had been lent to Allied, Or in 
467 other vords, whether margins were required from Allied, 
Q That information ir ea ee 
18 gheet, fs it not? 
96 A Yes, It should be ‘shown ered yes. 
Q My question was: What bes you use the detaile 
4 information for? ) 


* MR, SCOTT: If anything, 

™ MR, McCHURD: If anything, yes, 

4 A = Well, first of all, Mr, Groeneveld needed tho 
25 


details in or ter to errive at the totals, # tines, 


Se owt avwnesrk}w« ww - 


again from the standpoint of value and from the standpoint 
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especially concerning some of the oovdatiel commercial 
nen rae ZT ecuta be interested in knowing exactiy 
what. type of commitments we had; whether we had to ship 
@ sale to Morocco or to Spain cr to some other place, 

_ Froa A commercial standpoint, first of all, 
I wanted to be sure that these sales would be fulfilled 
property end in due tine, | 

z wanted to follow that generally. Although | 

at was more the responsibility of Groeneveld to see to 
4% that they were fulfilled, ° And eccasiorally I might 
use some of this information for coumercial purposes, 
Q Bow about she information as to the particuler 
collateral held for caanae Bow did qe: use that infor~ 
mation, if at mae Se 2S ca 


& That -- I weit use ‘that information  aetehis 


of deciding 4f X felt we had an excess of crude soybean 
oil versus refined soybean oil, B ae try to generate 
@ sale, to se"l sone of the oil which maybe we hed a sur~ 
plu of, we : . ies | ‘ : 
Q - ‘You kept track then of the emounts of the » 
various grades of ofl thot you held as collateral? 
A Mo, X didn't keop track, I mean I would ex- 


emine this report and form an opinion upon examination 
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of it, 


« And yeu ere ivensin a ths shies one ee tas 
report which is headed up at the top “Warchouse Receipt 
No. 2 Account"? | 

4 That's right. | 

Q Would you tell me what type of transactions 
are shown in the Warehouse Receipt No, 2 Account, 

A This list -- this is essentially a list of 
invoices reflecting sales of crude soybean oil, which were | 
supposed to be processed through a plant at Mapleton, | 3 
So the first column shows the dates, end the 
second: shous the invoice nunber ; the third the gales 3 
muaber, and the corresponding purchase number; the amount 
of pounds, the type of oil and. the vice a the ‘extension 
of it, OSA. ser ; 

Q ‘These transactions et have cs been 
referring to are under the heading “Soybean Oil Sold 
_-F.0,8, Decatur, Bloomington and Galesburg. and being pro-- 
cessed through Mapleton"; © is that right? a . 

A ‘That's right, Pe 


Q ‘This was all oil that Bunge had sade through 
some supplier -- 
A 7 


Q + and had sold to Allied; is that right? 


Where 6 mm caikiine asus Sd Sacc, 


ebout vas pot all there was to the heavy carrying charges 
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scole that he wss paying it to Bunge? then I say "scala" 


A It was my essusption, ycs. 

In one case he had caac to v3 askirg to coduee 
the rate of interest from seven to six per cent, alleging 
that other parties would only charge the six per cent rato, 
I think there is a letter to thet effect, re 


Q Tho seven per cent rate that you were talking - 


that he was paying to Bunge, wos it? 

A £%. Ie was ene of theelenents. But you 
asked ma vhether this was in Line with the rate of interest 
that others were charging. and I sey that in general ‘ 
believe ic was, although he wos trying to have it reduced 
iene | ; | ea a io by 4 

Q I don’t sant to argue here, bot you were 
charging $2 a ton per month jas a handling charge on the 
American Express loans at this tine, were you not? 

A ‘Yes. ied Sh ahd 

Q - This was approximstely one per ieent per month, 
was it not, on the enout loaned? : : 


A Well, that would depead on the length of the 


transection, 


a3 But these loars stayed outstanding for a month, 
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did they not? iat 
| & Wels, SP = Sense shee seute Ss sencset <2 ts | 


wes stending only one month, 

Q And on top of thst you cherged seven per cent 
interest, did you rot? ae 

A~ = Yeas 

Q So the effective return that — got for your . 
loans was on the order of nineteen to twenty per cent ,vas° 4 
fz not? ae : in ; . 
| A I believe if you totel everything, it was, 

Q Vas it your iniigetending that Me. DeAngelis was 
paying his other creditors --. < see Avi eee 

A Wes paying 

Q o- was paying his other creditors remumeration 
for loans st approximately the same percentage rate? 

A Yes. pee eo a | 

Q Did you believe his statement that he could 
operate profitably paying interest at the rate of twenty 
per cent, roughly, on $36 million worth of loans? 

* Weil, bf would say if bis jvdgnent of the market 
was a good one, I felt he certainly could afford to do it, 

Q Do you recall exy ciscussion in the fall of 
1963 that you had with tr, DeAngelis or anyone else at 


Bunge regarding the quest fon of who it was that you thou she 
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factors of that nature. 


s ~ 


He was given the opportunity, the overa2l 
responsibility of the legal and administrative relation- 
ship between Bunge and Allied. 

I hope I am making this clear. 

Q I understand that, I think, and I just want to 
be sure that Kenner's role in the Oil Department was 
more Bunge and Allied rather than Bunge and the entire: oil 
operation, is that correct? 

A Ye 3. 

Q In other words, and the business decisions 
concerning the selattenunas between Bunge and Allied were 
not something that was discussed with Mr. Kenner, but 
he rather made sure that the proper formalities were 
observed Koken the business decisions had been made by 


you, Mr. Fornari and Mr. Klein; is that correct? 

A Correct. 

Q I show you a memorandum dated June 22, 1962. 
and I ask you if you are familiarwith this. 

A Judging by the appearance of this, I would say it 
is a memorandum or a memorandum for discussion written 


by Mr. Kenner. 


Q Did you have any familiarity with that at or about 


the time it was prepared? 


